




April 19, 1991

John R. Shaw, City Attorney

City of San Juan Capistrano

32400 Paseo Adelanto

San Juan Capistrano, CA 92675






Re:
Your Request for Advice 

Our File No. I-91-139

Dear Mr. Shaw:


You are seeking advice on behalf of City of San Juan Capistrano Planning Commissioner Dennis Haehn with regard to his duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   As city attorney and Mr. Haehn's authorized representative we provide you with advice pursuant to Regulation 18329 (copy enclosed).  Because your question does not reference a specific pending governmental decision, the advice provided in this letter is informal only.


The following advice is based upon the facts provided in your letter of March 1, 1991, telephone conversations with you on March 12, 1991 and with Mr. Tom Tomlinson of the city's planning department on March 7, 1991 and a letter dated March 12, 1991 from Mr. Tomlinson in response to this office's request for additional information.

QUESTION


Forthcoming decisions before the city's planning commission concern a proposed 60-lot subdivision whose closest boundary to Mr. Haen's residence is approximately 1,500 feet.  May Mr. Haen participate in the planning commission's decision concerning the proposed subdivision tentative map?

CONCLUSION


Mr. Haehn may participate in the planning commission's decisions regarding the proposed subdivision provided the decisions will not have a foreseeable material financial effect on his property interests which is distinguishable from the effect on the public generally.

FACTS


The City of San Juan Capistrano planning commission is scheduled to hold its first public hearing on a proposed tentative subdivision map for a 60-lot proposed subdivision.  Planning commissioner Dennis Haehn's residence is located approximately 1,500 feet from the nearest proposed subdivision boundary line.

ANALYSIS


If a public official knows or has reason to know he or she has a financial interest in a governmental decision, the official is prohibited from making, participating in, or using his or her official position to influence the decision.  (Section 87100.)  A public official is financially interested in a decision when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of official's immediate family, or on any real property in which the official has a direct or indirect interest worth one thousand ($1,000) or more.  (Section 87103(b).)


As a planning commissioner, Mr. Haehn is a public official (Section 82048), and we assume that his interest in his property is worth one thousand dollars or more.  He must therefore disqualify himself from participating in decisions concerning the proposed subdivision which will have a reasonably foreseeable material financial effect on him or his real property interests that is distinguishable from the effect on the public generally.  (Section 87103(b).)

Foreseeable Material Financial Effect


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required, but an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act, however, does seek to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow (1977) 70 Cal.App.3d 817, 823.)


Commission Regulation 18702.3 (copy enclosed) assists in the determination whether the foreseeable effect of a decision is material as to real property in which an official has an interest.  You have indicated that Mr. Haehn's property is located approximately 1,500 feet from the site of the proposed subdivision.  For projects with a boundary of between 300 and 2,500 feet from an official's property, the effect of the decision will be considered material if it will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 ore more per 12 month period.







Regulation 18702.3(a)(3)(A) and (B).

Whether the effect of the decision is positive or negative is of no consequence under the Act.  (Young Advice Letter, A-89-149, copy enclosed.)


Should the effect on his property of the decisions regarding the proposed subdivision fall below the financial thresholds specified in the regulation, Mr. Haehn's participation in the decisions would be permitted.  We have not been provided sufficient information to enable, or otherwise support, a conclusion whether or not the financial thresholds will be met.  In providing advice the Commission does not act as a finder of fact, and would not evaluate the accuracy of whatever facts that are offered. But without such facts, our advice with respect to the application of the regulation to Mr. Haehn's participation can only be of a general nature.  We do wish to draw your attention to Regulation 18702.3(d).  This regulation provides some factors to consider in determining the magnitude of the financial impact on Mr. Haehn's property.  

The "Public Generally" Exception


If you conclude that the specified financial impact and other requisites as provided for in Regulation 18702.3(a)(3)(A) and (B) are present, Mr. Haehn would have a disqualifying conflict. Nevertheless, he could still be permitted to participate in decisions concerning the proposed subdivision if the effect of the decision on his otherwise disqualifying interests was not distinguishable from the effect on the public generally.  (Section 87103.)


The financial effect of the planning commission's decision on Mr. Haehn's property is distinguishable from the effect on the public generally unless the decision's affect is substantially the same as it is on all members of the public or a significant segment of the public. (Regulation 18703; Jorgensen Advice Letter, No. A-90-017; In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77, copies enclosed.)  The "public generally" is comprised of the entire jurisdiction of the agency in question.  (In re Legan, supra.)  If a disqualifying conflict is otherwise present, you must determine, based on your circumstances, whether the "public generally" exception would apply to permit Mr. Haehn's participation in the subdivision decisions.  Those facts indicating how, and whether, the proposed subdivision decision will impact all, or a significant segment, of the city's residents would required assessment.   


I hope this letter has provided you with some of the guidance you requested.  If you have any further questions regarding this matter, or wish to supplement your advice request with additional information, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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