




August 12, 1991

Heather C. Mc Laughlin

Assistant City Attorney

Office of the City Attorney, Room 314

City Hall

Santa Clara Avenue at Oak Street

Alameda, CA  94501






Re:  Your Request for Informal Assistance







Our File No. I-91-141

Dear Ms. Mc Laughlin:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Alameda Planning Board Members Linda Pritchard and Ralph Appezzato under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request does not address a specific decision before your agency but rather seeks general guidance with respect to a variety of redevelopment decisions.  Accordingly, we provide you with informal assistance pursuant to the provisions of Regulation 18329.

QUESTIONS


1.  Do the conflict-of-interest provisions of the Act require City of Alameda Planning Board Member Linda Pritchard to disqualify herself from participating in decisions regarding the adoption of the city's proposed redevelopment plan and implementation of specific redevelopment projects?

 
2.  Do the conflict-of-interest provisions of the Act require City of Alameda Planning Board Member Ralph Appezzato to disqualify himself from participating in decisions regarding the adoption of the city's proposed redevelopment plan and implementation of specific redevelopment projects?

CONCLUSIONS


1 and 2.  The conflict-of-interest provisions of the Act require City of Alameda Planning Board Members Linda Pritchard and Ralph Appezzato to disqualify themselves from participating in decisions regarding the adoption of the city's proposed redevelopment plan and implementation of specific redevelopment projects if it is reasonably foreseeable that such decisions will have a material financial effect, distinguishable from the effect on the public generally, on their financial interests.

FACTS


The City of Alameda Planning Board (the "board") is composed of seven members.  The city charter requires a majority vote of the seven members for the board to take action.  Duties of the board include decisions regarding the city's proposed redevelopment plan for the Business and Waterfront Improvement Project.  The city's general plan calls for the preparation of four specific plans for this project.  Each specific plan involves land in the redevelopment area.  The scope of each specific plan will vary according to the perceived needs of the areas involved.  Generally speaking, the plans will address urban design, economic and transportation issues, and land uses.  


The board is in the process of appointing members to a committee to work on specific plans for certain areas of the city.  It is expected that the specific plan committee will be made up of three members of the board and three members of the city's Economic Development Commission.  The specific plan committee will formulate recommendations to the board regarding the scope of work for each specific plan and scheduling priorities.  After these tasks are completed, the committee will cease to exist.  The specific plans will be prepared by planning consulting firms.  The plans will be presented to the board, which will in turn make a recommendation to the city council concerning adoption of the plans. 


The Business and Waterfront Redevelopment Area includes two major older commercial and industrial areas of the city.  Overall, the proposed area comprises about ten percent of the city's total geographic area and fifty-eight percent of the city's commercial and industrial areas.


Major projects proposed for the entire redevelopment area include commercial building rehabilitation and facade improvements, transportation improvements, storm drainage projects, curb and gutter improvements, public parking improvements, expansion of civic facilities, recreational open space, and low and moderate income housing improvements.

Financial Interests of Planning Board Member Linda Pritchard


Ms. Pritchard is a member of the board.  We understand that her term as president expired in July of this year but she will continue to serve as a member of the board.  Ms. Pritchard is a real estate broker by profession.  She owns twenty-five percent of the real estate company for which she works and may receive a percentage of the sales commissions earned by other agents in the company.  The company does business in a building it owns and which has a fair market value of between $10,000 and $100,000.  This building, located at 2515 Clement Street, is in the redevelopment area.  The land is zoned M-2, General Industrial (Manufacturing).  This zone allows most uses except residential.


Ms. Pritchard specializes in residential property sales.  Some of the sales for which she receives commissions may involve real property situated in the redevelopment area.  


Ms. Pritchard also owned residential rental property located on 9th Street near the redevelopment area.  As of October 10, 1989, and as part of a divorce settlement, she no longer owns nor has any interest in this property.

Financial Interests of Planning Board Member Ralph Appezzato


In March, 1990, Mr. Appezzato sold his residence located on Yorkshire Place to Anthony and Christina Poggio.  Yorkshire Place is not in or near the proposed redevelopment area.  The Poggios executed a promissory note in the amount of $153,000 to the Appezzatos for a portion of the purchase price.  The promissory note is secured by a deed of trust on the Poggio's former residence at 1612 Wood Street.  Under the terms of the promissory note, the Poggios have been making payments of interest to Mr. Appezzato.  The payments exceed $250 in the last twelve-month period.


In February, 1991, Mr. Appezzato and the Poggios renegotiated the terms of the note to extend the due date, increase the interest rate, and provide additional security for the note.  The additional security is a deed of trust on the Yorkshire Place residence.  The amended note provides that the principal shall be due in full upon the earlier of October 1, 1994, or the sale of the Wood Street property.  In addition, the parties agreed that in the event of foreclosure, Mr. Appezzato would foreclose on the Wood Street property before he foreclosed on the Yorkshire Place property.  The Poggios are currently using the Wood Street single-family residence as rental property and receive rental income from it.


The Wood Street residence is located in a primarily residential area and there are no redevelopment projects planned for this area.  While located outside the proposed redevelopment area, this single-family home is within 300 feet of a portion of the redevelopment area which connects the major segments of the redevelopment area.  


Wood Street connects to Lincoln Avenue which is in the redevelopment area.  In this area, Lincoln Avenue is zoned R-2 with a small block of C-1.  The C-1 (Neighborhood Business) zone allows limited commercial uses which serve the nearby residential zones.  At present, this area of Lincoln Avenue is mainly developed with single-family residential uses.  The only redevelopment project proposed for this area would include replacement of minor areas of curb and gutter improvements several blocks east along Lincoln Avenue. 

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  Members of the City of Alameda's Planning Board are public officials.  (Section 82048.)


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.






Section 87103.


For purposes of the Act, an interest in real property includes:

....any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more....






Section 82033.

Making, Participating in Making, or Attempting to Influence a Governmental Decision


A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).  Additionally, a public official participates in a governmental decision when, acting within the authority of his or her position, the public official:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:


(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or

