




April 5, 1991

Richard H. Koppes

General Counsel

California Public Employees' Retirement System

Board of Administration

Lincoln Plaza

400 P Street

Sacramento CA  95814






Re:  Your Request for Informal Assistance







Our File No. I-91-146

Dear Mr. Koppes:


This letter is in response to your request for advice regarding the duties and responsibilities of Joan Trauner under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request does not involve a governmental decision pending before your agency but rather seeks general guidance.  Accordingly, we treat your letter as a request for informal assistance under the provisions of Regulation 18329 (copy enclosed).


As is correctly stated in the draft memorandum attached to your request for advice as "Attachment B," other provisions of law may be applicable to your facts.  Our advice is limited to the provisions of the Act.  We suggest you consult with the Office of the Attorney General regarding provisions of law such as Section 1090.

QUESTION


Under the provisions of the Act, is Joan Trauner disqualified from participating in decisions affecting her employer, Coopers and Lybrand?

CONCLUSION


If she is a public official for purposes of the Act, Ms. Trauner must disqualify herself from participating in decisions which will have a reasonably foreseeable material financial effect on her employer.

FACTS


Joan Trauner is a member of the Health Benefits Advisory Council (the "council").  You have stated that the council is a purely advisory body created by resolution of the PERS Board of Administration.  The role of the council is to review matters pertinent to health benefits programs and to advise the PERS board of its findings and recommendations.  The council has no policy-making authority.


Ms. Trauner was appointed to the council by the PERS Board of Administration.  Ms. Trauner is a nationally recognized expert in the health care delivery industry.  She receives no compensation for her services on the council other than reimbursement for her expenses.


In her private capacity, Ms. Trauner is a partner with Coopers and Lybrand, a company which does business with PERS on a variety of its business interests.  Ms. Trauner has informed you that she is not in a position which directly influences the outcome of the PERS competitive bidding process, nor is she in a position to influence the contracting process in any other way.  


In your capacity as general counsel for PERS, you seek our advice to determine under what circumstances Ms. Trauner can perform her duties as a member of the council without jeopardizing the ability of her employer, Coopers and Lybrand, to bid on potential contracts with PERS.  

ANALYSIS


Section 87100 provides that public officials shall not make, participate in making, or in any way attempt to use their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  "State agency" means every state office, department, division, bureau, board and commission, and the Legislature.  (Section 82049.)  "Public official" means every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  


(1)  "Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission possesses decision-making authority whenever:


(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.



Regulation 18700(a)(1), copy enclosed.


Each state and local agency must adopt a conflict-of-interest code.  (Section 87300.)  Conflict-of-interest codes are required to identify "designated employees" and assign to those designated positions appropriate categories of financial disclosure.  Each conflict-of-interest code is required to specifically enumerate the positions within the agency which involve making or participating in making governmental decisions which may foreseeably have a material financial effect on any economic interest.  (Section 87302.)  PERS is a state agency and it has adopted a conflict-of-interest code.


We now proceed to determine whether members of the council are public officials who should be included as designated employees in PERS's conflict-of-interest code.  The term "designated employee" is defined in Section 82019 to specifically exclude unsalaried members of boards or commissions which serve a solely advisory function.  Regulation 18700(a)(1) provides guidelines in determining whether a board or commission is "solely advisory" or has decision-making authority.


Pursuant to the provisions of Regulation 18700(a)(1), if the recommendations of the council are regularly adopted by the PERS board without significant amendment or modification, then members of the council are public officials subject to the provisions of the Act.  Conversely, if the board does not regularly adopt its recommendations, the council is advisory in nature and its members are not subject to the provisions of the Act.  This is a factual determination which may be made by examining the recommendations which the council has submitted to the board.  If the council has made substantive recommendations to the board and the board has approved these recommendations without substantial modification, then members of the council are public officials subject to the conflict-of-interest provisions of the Act.  (Calonne Advice Letter, No. A-90-292; Woodbury Advice Letter, No. A-90-665, copies enclosed.)


If members of the council are public officials, they should be included as designated officials in the PERS conflict-of-interest code.  Once you have reached this determination, members of the council will be subject to the provisions of the Act.


If Ms. Trauner is a public official pursuant to the above discussion, she may not make, participate in making, or in any way attempt to influence any governmental decision in which she has a financial interest.  (Section 87100.)


An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, on a member of the official's immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.






Section 87103.


Ms. Trauner is an employee of Coopers and Lybrand.  Therefore, Coopers and Lybrand is a source of income to Ms. Trauner.  Assuming for purposes of our discussion that she receives in excess of $250 in any twelve-month period from her employer, Ms. Trauner must abstain from participating in any decision which will foreseeably and materially affect her employer.  The appropriate standards for determining materiality are those of Regulations 18702.1 and 18702.2 (copies enclosed). Thus, Ms. Trauner may not participate in any decision which will affect her employer in the amounts indicated in these regulations.


Pursuant to the provisions of Regulation 18700, a public official participates in a decision when he or she:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:


(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.






Regulation 18700(c).

