




May 3, 1991

Robert E. Weiss

Law Offices of Robert E. Weiss, Inc.

920 Village Oaks Drive

Post Office Box 3269

Covina, CA  91722






Re:  Your Request for Advice







Our File No. A-91-158

Dear Mr. Weiss:


This is in response to your request for advice on behalf of Peter F. Schabarum, former Supervisor of Los Angeles County, and for yourself, treasurer of various committees controlled by Mr. Schabarum, concerning the permissible use of his campaign funds under the Political Reform Act ("the Act").  

QUESTIONS


Former Supervisor Schabarum left office on March 8, 1991.  A substantial amount of campaign funds remains in his campaign committee and in ballot measure committees controlled by him.  It is Mr. Schabarum's intention to transfer these campaign funds to a foundation that he is forming to support political causes, such as ballot initiatives.  This foundation, named Foundation for Citizen Representation, will be eligible for tax-exempt status under Internal Revenue Code 501(c)(4).


1.  Can former Supervisor Schabarum donate his remaining campaign funds to the Foundation for Citizen Representation?


2.  If so, 


    After the campaign funds are donated to the Foundation for Citizen Representation, the campaign dollars will be used to solicit more funds for the foundation.  For example, portions of the transferred campaign funds will be spent on printing, postage and office personnel.



a)  May the newly-generated funds obtained through these solicitation efforts be used to reimburse Mr. Schabarum for his actual travel and other expenses?  



b)  May the newly-generated funds obtained through these solicitation efforts be used to pay a salary to Mr. Schabarum commensurate with his future activities with the foundation?

CONCLUSIONS


1.  It is reasonable to conclude that the proceeds of campaign funds will have a "material financial effect" on the candidate or elected officer, member of his or her immediate family, or campaign treasurer if a payment received by him or her from the nonprofit organization described in Sections 89515 and 89519 is $250 or more.  Thus, Mr. Schabarum's campaign funds may be donated to the foundation, provided that these funds and the proceeds derived therefrom are not used to pay Mr. Schabarum a salary, reimburse his expenses, or remit remuneration to him of any kind in the amount of $250 or more.  


2.  The fact that campaign funds may be used for solicitation purposes to generate additional donations to the foundation does not alter the original character or source of the donations in question.  These donations are proceeds derived from Mr. Schabarum's campaign funds.  Under the circumstances presented herein, remuneration or expense reimbursement to Mr. Schabarum by the foundation would be a direct function of Mr. Schabarum's committees' donations to the foundation, and therefore, is prohibited under the Act.

FACTS


Former Los Angeles County Supervisor Peter F. Schabarum left elected office on March 8, 1991.  There are currently in existence four campaign committees which are controlled by him:  Committee to Retain Supervisor Schabarum (his officeholder campaign committee), Alliance for Representative Government (originally a general purpose committee subsequently modified in use to a state ballot measure committee), The Schabarum Fund for California's Future (a state ballot measure committee), and Citizens to Keep Government Working/Yes on Proposition 140 (a state ballot measure committee).  Robert E. Weiss, Attorney at Law, is treasurer of these committees.


It is the intention of Mr. Schabarum and Mr. Weiss to transfer the funds in these committees to a foundation currently being formed by Mr. Schabarum.  This foundation, Foundation for Citizen Representation, will be a nonprofit, tax-exempt Internal Revenue Code \ 501(c)(4) organization.  The purpose of the foundation is to support political causes, such as ballot initiatives and ballot measure committees.  Three of the five founding board members of the foundation will be Mr. Schabarum, his spouse and his committee treasurer, Mr. Weiss.

ANALYSIS

Candidate Controlled Committees Other Than Ballot Measure Committees:  


Campaign funds under the control of an incumbent candidate become surplus funds upon the date on which he or she leaves any elective office for which the campaign funds were raised.  (Section 89519; Regulation 18587, copy enclosed.)  In Mr. Schabarum's case, the campaign funds in Committee To Retain Supervisor Schabarum became surplus funds on March 8, 1991.  Once campaign funds become surplus, their use is limited.  Section 89519 sets forth the permitted uses of surplus campaign funds.  Subdivision (c) of Section 89519 provides that surplus campaign funds may be used to make: 



[d]onations to any bona fide charitable, educational, civic, religious, or similar tax-exempt, nonprofit organization, where no substantial part of the proceeds will have a material financial effect on the former candidate or elected officer, any member of his or her immediate family, or his or her campaign treasurer.  





(Emphasis added.)


Thus the Act provides that incumbent candidates who leave office may use their surplus campaign funds to make donations to nonprofit organizations provided two requirements are met.  First, the recipient organization of the donation must be a bona fide charitable, educational, civic, religious, or similar tax-exempt nonprofit organization.  Second, no substantial part of the proceeds of the donation may have a material financial effect on the incumbent candidate who leaves office, members of his or her immediate family, or his or her committee treasurer. 

Candidate Controlled Ballot Measure Committees:


Sections 89510-89518 set forth the permitted uses of campaign funds held by a ballot measure committee.  Section 89515 provides: 


Campaign funds may be used to make donations or loans to bona fide charitable, educational, civic, religious, or similar tax-exempt, nonprofit organizations, where no substantial part of the proceeds will have a material financial effect on the candidate, elected officer, member of his or her immediate family, or the campaign treasurer, and where the donation or loan bears a reasonable relation to a political, legislative, or governmental purpose.





(Emphasis added.)


Thus, the Act provides that a ballot measure committee may use its campaign funds to make donations to nonprofit organizations provided three requirements are met.  Two of the requirements are identical to those contained in the surplus funds section (Section 89519) and are delineated above.  The additional requirement set forth in Section 89515 is that the donation must bear a reasonable relationship to a political, legislative, or governmental purpose.  (Section 89515, formerly numbered Section 85803; see Lee Advice Letter, No. I-90-214, copy enclosed.)


With regard to the first requirement, you have represented that the foundation in question, Foundation for Citizen Representation, is to be formed as a nonprofit, tax-exempt organization, qualifying under \ 501(c)(4) of the Internal Revenue Code.  You indicated to me that the foundation will be for political purposes only, to encourage and support ballot initiatives and ballot committees.  The foundation will educate citizenry on governmental issues.  Accordingly, we believe that the foundation meets this first requirement.


With regard to the second requirement, you have stated that Mr. Schabarum, his spouse, and the committee treasurer (yourself) will be involved in the foundation and that Mr. Schabarum may benefit financially from the donations to the foundation.  As you correctly observed in your letter, Sections 89515 and 89519 provide that no substantial part of the proceeds donated to the tax-exempt organization may have a material financial effect on the candidate or elected officer who controls the committee, a member of his or her immediate family, or the campaign treasurer.  The intent of these provisions appears to be to prohibit persons who control the expenditure of funds by a committee from benefiting from these expenditures.  


The question then presented for our consideration is what constitutes a "material financial effect" in the context of permissible uses of campaign funds.  While the Commission has not defined the term "material financial effect" in the context of uses of campaign funds, it has done so in the context of the Act's regulation of conflicts of interest.  Generally, these regulations provide that a transaction has a material financial effect on an official if it increases or decreases his or her personal expenses, income, assets or liabilities by at least $250 or more.  (See Regulation 18702.1(a)(4); Spain Advice Letter, No. I-90-410; Statham Advice Letter, I-89-690; Lee Advice Letter, supra; copies enclosed.)  Thus, in the absence of a Commission regulation on this subject, we believe it is reasonable to advise that the proceeds of campaign funds will have a "material financial effect" on the candidate or elected officer, member of his or her immediate family, or campaign treasurer if a payment received by him or her from the nonprofit organization described in Sections 89515 and 89519 is $250 or more.


Presumably payment of Mr. Schabarum's salary or expenses from the proceeds of the donations herein will result in an increase or decrease of at least $250 in his personal expenses, income, assets or liabilities.  Therefore, Mr. Schabarum's campaign funds may not be donated to the foundation if any part of the campaign funds will be used to pay him a salary or reimburse him for expenses.  


Put another way, as discussed above, we currently are advising that a payment of $250 or more to Mr. Schabarum, his spouse, or campaign treasurer from the nonprofit organization in question, Foundation for Citizen Representation, constitutes a material financial effect within the meaning of Sections 89515 and 89519.  Therefore, Mr. Schabarum's campaign funds may be donated to the foundation, provided that these funds and the proceeds derived therefrom are not used to pay Mr. Schabarum, his spouse, or you as his treasurer, a salary, reimbursement for expenses, or  remuneration of any kind of $250 or more.


The question next presented for our consideration is whether newly-generated funds obtained through solicitation efforts may be used to pay Mr. Schabarum's salary or reimburse his expenses.  The fact that campaign funds may be used for solicitation purposes to generate additional donations to the foundation does not alter the original character or source of the donations in question.  These donations are proceeds derived from Mr. Schabarum's campaign funds.  Under the circumstances presented herein, remuneration or expense reimbursement to Mr. Schabarum by the foundation would be a direct function of Mr. Schabarum's committees' donations to the foundation, and therefore, is prohibited under the Act.  (Spain Advice Letter, supra.)   


In addition, please note it is likely that payment of travel or other expenses or salary for Mr. Schabarum could result in a finding that the nonprofit foundation is a controlled committee of Mr. Schabarum.  (Section 82016.)  This could result if the payments of expenses or salary were determined to be contributions to the candidate and the candidate controlled the corporation.  (Regulation 18217; Mello Advice Letter, No. A-91-150, copies enclosed.)   Former Supervisor Schabarum continues to be a "candidate" for purposes of the Act until he terminates his status as a committee pursuant to Section 84214.  (Section 82007.)


The third requirement, whether the donations bear a reasonable relationship to a political, legislative or governmental purpose, depends on the particular facts of the donor's situation and only applies to the ballot measure committees controlled by Mr. Schabarum.  (See Statham Advice Letter, supra.)  Here the donations of Mr. Schabarum's ballot measure committees to the foundation appear to bear a reasonable relationship to a political purpose.  In our telephone conversation of April 1, 1991, you explained that the primary purposes of the foundation are to qualify and affect ballot initiatives and to conduct political campaigns in support of such initiatives.  (See Spain Advice Letter, supra.)


Given the above stated statutory requirements and the current interpretation of "material financial effect" discussed above, donations from any of Mr. Schabarum's campaign or ballot measure committees to the Foundation for Citizen Representation will not be permissible under the Act if a financial benefit of $250 or more flows to Mr. Schabarum, his spouse, or his committee treasurer (yourself) from these campaign funds and the proceeds derived therefrom.  With regard to state ballot measure committees controlled by Mr. Schabarum, we want to direct your attention to the trust provisions set forth in the Elections Code, specifically, Elections Code Section 29795 which places restrictions on the use of campaign funds received by state ballot measure committees.  As a general rule, the Elections Code is interpreted by the Secretary of State's office and enforced by the district attorney or the Attorney General's Office. I suggest you contact them regarding Mr. Schabarum's and your obligations under the Elections Code.


I trust that this letter has provided you with the guidance requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.




Sincerely,




Scott Hallabrin




Acting General Counsel

