




May 1, 1991

Ted M. Handel

Senior Deputy District Counsel

South Coast Air Quality Management District

9150 Flair Drive

El Monte, CA  91731






Re:  Your Request for Informal Assistance







Our File No. I-91-165

Dear Mr. Handel:


This letter is in response to your request for advice regarding the disclosure provisions of the Political Reform Act (the "Act").  Your request is general in nature and seeks general guidance.  Accordingly, we treat your letter as a request for informal assistance under the provisions of Regulation 18329 (copy enclosed).


The Commission does not provide advice regarding provisions of law other than the Act.  We suggest that you consult with the Office of the Attorney General regarding other provisions of law which might be applicable to the receipt of gifts from foreign governments.

QUESTIONS


1.  Are designated employees of a local government agency subject to the newly-enacted limitations on gifts and honoraria imposed by the Act?


2.  Does receipt of honoraria constitute income or a gift under the provisions of the Act?


3.  If the payment received is a gift, is it subject to disclosure?


4.  If the payment is income, is it subject to disclosure if the source of income is a trade association located outside the jurisdiction of the district and the association does not do business with the district?


5.  Does a trade association qualify as a bona fide educational or academic organization?


6.  Is reimbursement for travel expenses and per diem paid to a designated employee by a bona fide educational or academic organization subject to disclosure and disqualification under the provisions of the Act?


7.  If a designated employee receives a payment from a foreign government, including payment of travel expenses and meals, are these payments subject to disclosure as income or gifts?

CONCLUSIONS 


1.  Designated employees of a local government agency are not subject to the newly-enacted limitations on gifts and honoraria imposed by the Act.


2.  Receipt of honoraria constitutes gifts unless the recipient can demonstrate that he or she has provided equal or greater consideration for the payment.


3.  The Act requires disclosure of gifts of $50 or more from a single source.


4.  Disclosure of income is governed by the provisions of the local agency's conflict-of-interest code.


5.  A trade association may qualify as a bona fide educational or academic organization if its principal activities are educational or academic and the association enjoys tax exempt status under the provisions of Internal Revenue Code Section 501(c)(3).


6.  Reimbursement for travel expenses and per diem paid to a designated employee by a bona fide educational or academic organization is subject to disclosure and disqualification if the payment constitutes a gift.


7.  If a designated employee receives a payment from a foreign government, including payment of travel expenses and meals, these payments are subject to disclosure as either income or gifts.

ANALYSIS

Question No. 1


Effective January 1, 1991, certain provisions of the Act regarding gifts and honoraria were amended.  The Act now prohibits elected state officers, members of state boards and commissions and designated state employees from accepting honoraria.  (Sections 89502 and 89503.)  The Act also limits gifts from a single source to $250 in a 12-month period for elected state officers, members of state boards or commissions and designated state employees.  (Sections 89504 and 89505.)  These prohibitions are not applicable to designated employees of a local agency. 


The Commission has determined that the South Coast Air Quality Management District (the "district") is a local agency.  (Kirwan Advice Letter, No. 78-214; Lowell Advice Letter, No. A-84-291, copies enclosed.)  Thus, designated employees of the South Coast Air Quality Management District are not subject to the new provisions of the Act regarding the limitations on gifts and honoraria.  Accordingly, the Act does not prohibit designated employees of the district from accepting honoraria and gifts.


Although the Act does not place limits on honoraria and gifts received by designated employees of a local entity, any honoraria or gifts received are subject to disclosure as discussed below.  
You have asked whether the provisions of Regulation 18728 (copy enclosed) are applicable to these designated employees.  To the extent that Regulation 18728(a) defines the term "honorarium," this provision has now been superseded by newly-adopted Section 89502(b) and (c).  However, the remaining provisions of Regulation 18728 retain their vitality.  Accordingly, free admission, food, beverages, and similar nominal benefits provided to a filer at an event at which he or she speaks, participates in a panel or seminar, or performs a similar service, and reimbursement or advance for actual intrastate travel and for necessary accommodations provided directly in connection with the event are not payments and need not be reported.  (Regulation 18728(a).)   Additionally, Subdivision (b) of Regulation 18728, which requires filers to report receipt of honoraria, remains in effect.


You have also asked whether the provisions of Section 87207 are applicable to designated employees of the South Coast Air Quality Management District.  We conclude that these provisions are applicable to designated employees of the district.  This is so because designated employees of the district are subject to disclosure pursuant to the provisions of Section 87302 which states in pertinent part:


....The information disclosed with respect to reportable investments, interests in real property, and income shall be the same as the information required by Sections 87206 and 87207....





Section 87302(b).


Accordingly, although the reporting obligations of these designated employees are controlled by the South Coast Air Quality Management District's conflict-of-interest code, as discussed below, the provisions of Section 87207 and Regulation 18728 apply to these designated employees.

Questions Nos. 2 and 3


When a designated employee of a local agency receives an honorarium, the payment may be either income or a gift.  Section 82030(a) defines "income" as:

....a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  "Income," other than a gift, does not include income received from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title.





Section 82030(a), emphasis added.

The Act defines the term "gift" as:

....any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.





Section 82028.


A designated employee receives a gift when the employee has not provided consideration of equal or greater value for the payment.  Conversely, when adequate consideration has been provided, the payment is income.  For purposes of the disclosure and disqualification provisions of the Act, income includes gifts received by a designated employee.  Any gift of $50 or more from a single source must be disclosed in the designated employee's Statement of Economic Interests.  (Section 87207; Regulation 18728.)  Gifts of $250 or more may be disqualifying.  (Section 87103.)

Question No. 4


Sections 87300 and 87302 require public agencies to promulgate conflict-of-interest codes enumerating the positions within the agency subject to disclosure requirements.  These codes require public officials to file annual statements disclosing investments, business positions, interests in real property, and sources of income and gifts during the preceding twelve months which are of the type which may be affected by their decisions.  The South Coast Air Quality Management District is a local agency and has adopted a conflict-of-interest code.


You have asked whether payments from a trade association located outside the jurisdiction of the district and which does not do business with the district are reportable economic interests.  As stated above, the Act requires disclosure of interests located within the jurisdiction of the agency and excludes from its definition of "income" payments, other than gifts, received from any source outside the jurisdiction which is not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required.  (Section 82030(a).) 


The term "doing business in the jurisdiction" is broadly defined.  For example, if the association makes purchases within the district, it is deemed to be "doing business within the jurisdiction."  (Vinson Advice Letter, No. A-91-041; See also In re Baty (1977) 5 FPPC Ops. 10, copies enclosed.)  Accordingly, you must apply this test to determine whether payments from a particular trade association located outside the jurisdiction are reportable economic interests.  Also, please refer to your agency's conflict-of-interest code to determine whether payments from a particular trade association would be reportable economic interests. 

