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April 18, 1991

Honorable Susan Mullen

Councilmember  

City of Morro Bay

595 Harbor Street

Morro Bay, CA  93442

Re:
Your Request for Informal Assistance

Our File No. I‑91‑194

Dear Councilmember Mullen:

This is in response to your letter requesting advice as a city councilmember for City of Morro Bay concerning your responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  Since your request concerns potential future decisions, the circumstances of which are not clear at this time, we are providing you with general guidelines applicable to the decisions generally.  

QUESTION

May you participate in Morro Bay City Council decisions regarding property owned by Williams Brothers Corporation, which is the plaintiff in a lawsuit against you and the city concerning the property?

CONCLUSION

While the circumstances presented in your letter may create the appearance of a conflict of interest, currently, you do not have an economic interest in decisions concerning the property owned by Williams Brothers Corporation.  Under the Act a conflict of interest exists only where an official's economic interest is involved in a decision.  Consequently, you are not prohibited from participating in decisions concerning the property in question or Measure A, provided the decisions will not affect your income, assets or liabilities by $250 or more.

FACTS

In March 1990, the Morro Bay City Council approved a conditional use permit sought by Williams Brothers Corporation for a shopping center on 30 acres of property within the city.  In November 1990, Measure H was placed on the ballot and adopted by the voters.  Measure H reduced the amount of property approved for the shopping center to 13 acres.  At the same election you were elected to the Morro Bay City Council.

In February 1991, Williams Brothers Corporation filed suit against you, another councilmember and the city with respect to the effect of Measure H on their interests.  You have become concerned about potential conflicts of interest with respect governmental decisions regarding the property in question or Measure H, should such decisions come before the city council.

ANALYSIS

The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this purpose, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a city councilmember of the City of Morro Bay you are a public official under the Act.  (Section 82048.)  Consequently, you may not participate in any decision which will have a foreseeable and material financial effect on your own economic interests.  

Section 87103 sets forth economic interests which are potentially disqualifying financial interests under the Act:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.

An economic interest becomes a disqualifying financial interest with respect to any decision which will have a foreseeable, material financial effect on the economic interest.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  Commission regulations provide standards for determining whether the foreseeable effect of the decision will be material, depending on the nature of the decision and economic interest involved.  (Regulation 18702.)

However, your facts do not reveal any economic interests involved in future decisions concerning the property in question.  For example, your facts do not suggest any investment interests in, or positions with any business entity that will be affected by future decisions concerning the real property in question.  (Section 87103(a) and (d).)  If the development of the property in question would result in any business entity in which you are a director, officer, partner, trustee, employee or in which you have an investment interest of $1,000 or more losing income, you may have a conflict of interest.  (See e.g., Wilson Advice Letter, 

A‑90‑141, copy enclosed.)  This does not appear to be the case.

Moreover, ownership of real property near the property subject to the decision might also create a conflict of interest.  (Section 87103(b); See e.g., Ball Advice Letter, No. A‑89‑250, copy enclosed.)  Again, your facts do not reflect property interests which will be affected by decisions concerning the Williams Brothers Corporation's property.

You have not received income from the owners of the property of $250 or more in the past 12 months.  (Section 87103(c);  Webb Advice Letter, No. I‑89‑415, copy enclosed.)  You stated in your letter that the lawsuit is still in the early stages, and as such any monetary award to the plaintiffs is purely speculative.  Further, we presume that the owners of the property have not provided gifts of $250 or more to you in the past 12 months.  (Section 87103(e).)  

Direct Effects on Your Assets Income and Liabilities

However, governmental decisions may still be disqualifying where the decision will result in your personal expenses, income, assets, or liabilities increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4), copy enclosed.)  

For example, a decision which will foreseeably affect potential damages against you personally may also be disqualifying because you are potentially liable for $250 or more in damages.  For example, in our advice letter to Donald E. Smith (Smith Advice Letter, No. A‑87‑305, copy enclosed) we advised that a defendant/public official could not participate in decisions to settle the punitive damages portion of a lawsuit or in decisions pertaining to whether the agency should pay the official's punitive damages  if the plaintiff was successful in the litigation.  This was because the agency had no obligations to pay the putative damages, and the agency's decision to pay them would alleviate a debt of the official.  Thus, you may not participate in any city council decisions on the lawsuit.

However, in the same letter we advised that where the agency was obligated under state law to indemnify the officials for the defense and payment of claims and judgements, the official's would not have a financial interest and could participate in the deliberations.  Thus, where the lawsuit challenges your conduct in your official capacity you have no financial interest in the decision provided the city is obligated to pay the damages.  

Moreover, if the litigation with Williams Brothers Corporation became a debt you owed to them for damages, and your decision on the property would reduce the damages by $250 or more, you could not participate.  (See e.g., Sampson Advice Letter, No. I‑89‑196; See also, Barbosa Advice Letter, A‑90‑060, copies enclosed.)  According to your facts no decision has been reached on the merits of the case.  There is currently no money owed to Williams Brothers Corporation, and Williams Brothers Corporation's success in the litigation is purely speculative at this time.  However, if a decision is reached in the case requiring you to pay damages to Williams Brothers Corporation, you should contact us to obtain further advice on potential restrictions on your participation in governmental decisions.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
John W. Wallace

Counsel, Legal Division
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