




May 9, 1991

Steven L. Dorsey

RICHARDS, WATSON & GERSHON

333 South Hope Street, 38th Floor

Los Angeles, CA 90071-1469






Re:
Your Request for Advice  

Our File No. I-91-201

Dear Mr. Dorsey:


We have received your letter of March 28, 1991, in which you seek advice on behalf of Douglas Hinchliffe, a member of the Rancho Palos Verdes City Council and Redevelopment Agency, regarding his duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act ("the Act").  Pursuant to Regulation 18329 (copy enclosed), we provide you with advice as Mr. Hinchliffe's authorized representative.


The following advice is based upon the facts provided in your letter of March 28, 1991 and in a subsequent telephone conversation on April 4, 1991.  While it is understood from your letter and the telephone conversation that various governmental decisions are both occurring and forthcoming, no specific pending decision was referenced in your letter.  Therefore, the advice provided in this letter is informal only.  

QUESTION


A member of the city's council and redevelopment agency lives in a landslide abatement district that is adjacent to two other landslide abatement districts.  As a result of litigation settlements the council and agency will be making decisions to both implement the settlement agreements as well as to determine specific landslide abatement projects in the two adjacent districts.  May the council and agency member participate in these decisions?

CONCLUSION


The council and agency member may participate in decisions to implement the settlement and to undertake specific landslide abatement projects provided the decisions will not have a foreseeable material financial impact on his property interests.

FACTS


Three landslides pertinent to this inquiry occurred in 1956 ("Portugese Bend"), 1978 ("Abalone Cove") and 1980 ("Klondike Canyon") in or near the jurisdictional boundaries of the City of Rancho Palos Verdes ("the city"), which was incorporated in 1973.  The Portugese Bend landslide was found to have been created by the County of Los Angeles ("the county") as a result of roadway construction.  The geographic location of this landslide is between the other two: the Abalone Cove located to the west and the Klondike Canyon located to the east. 


Following the Klondike Canyon landslide in 1980, the city established two landslide abatement districts, the Abalone Cove Landslide Abatement District and the Klondike Canyon Landslide Abatement District, to construct and maintain improvements designed to stop the landslides.  The city imposed a building moratorium to prohibit construction in the landslide areas.  The city also formed a redevelopment agency ("the agency"), constituted by the city council, and all properties impacted by the landslides were included by the agency in a specific project area.  The county and several homeowners ("Friends of the Bend") sued the city to invalidate the project area.  Other homeowners sued the city and county for the damages caused by the landslides.


Ultimately, the litigation was mostly settled.  The settlement provided that the county would dismiss its action against the formation of the project area, would form an improvement district in the Abalone Cove area to fund construction of abatement improvements, and would purchase bonds in the amount of $10,000,000 (secured by liens on the properties included within the assessment district) and accept payment of tax increment by the agency to reduce the assessments.  The county also agreed to establish a second assessment district in the Portugese Bend area and purchase $5,000,000 of improvement bonds to construct landslide abatement improvements in that area, upon completion of all Abalone Cove improvements.


The Abalone Cove Landslide Panel of Experts, a seven member group of experts designated in the settlement agreement, was formed to approve expenditures from the ten million dollar bond funds.  At least five of the seven members of the panel are required to approve any expenditure.  The panel directs the city to build what is necessary, and in what order.  $1.5 million is always earmarked and spent.  A similar panel of experts for the Portugese Bend area is or will also be constituted for decisions concerning expenditure of the $5 million in improvement bonds.


The county formed the Abalone Cove Assessment District in December, 1990.  The agency, required by the terms of the settlement to designate a portion of its tax increment revenues to the retirement of the Abalone Cove bonds, announced that it would commit all tax increment revenues it received for such purpose.   Agency projections indicate that sufficient funds will be available to retire the Abalone Cove bonds, but that it was unlikely that funds to retire the Portugese Bend bonds would be available for at least twenty years.  It was therefore unlikely that the Portugese Bend bonds would be issued within that time, if at all.


Mr. Hinchliffe owns his home in the Portugese Bend Club ("the club").  The club's homeowners' association includes all area property owners and owns the streets and the beach in the club.  The location of Mr. Hinchliffe's property subjects the property to the city-imposed development moratorium.  Additionally, Mr. Hinchliffe's property is located


(a)
more than 3600 feet from the eastern-most (and closest) boundary of the Abalone Cove landslide;


(b)
approximately 600 feet from the nearest boundary of the Portugese Bend landslide;


(c)
within the boundaries of the Klondike Canyon Landslide Abatement District; and


(d)
within the boundaries of the agency's project area.


You have indicated that Mr. Hinchliffe abstains from participating in city and agency decisions concerning the Portugese Bend landslide.  You also believe that decisions concerning the abatement of the Abalone Cove landslide will not likely have a foreseeable material financial effect on the value of Mr. Hinchliffe's residence.  Nevertheless, Mr. Hinchliffe has also abstained from participating in Abalone Cove landslide decisions because the terms of the litigation settlement provide that the issuance of the Portugese Bend bonds requires the agency to expend the $10 million in Abalone Cove bonds as a prerequisite.

ANALYSIS


A public official may not make, participate in, or use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of the official's immediate family, or on any real property in which the official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  (Section 87103(b).)


Because he is an elected member of the Rancho Palos Verdes city council and also serves as a member of the city's redevelopment agency, Mr. Hinchliffe is a public official.  (Section 82048.)  Therefore, he must disqualify himself from any city council decision which will have a reasonably foreseeable material financial effect on him or on his real property interest that is distinguishable from the public generally.  (Section 87103(b).)

Foreseeable Financial Effect


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required, but an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act, however, does seek to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow (1977) 70 Cal.App.3d 817, 823.)


The questions you have raised all pertain to Mr. Hinchliffe's participation in remedial decisions concerning landslides in the jurisdiction.  To the extent such decisions result in land stabilization, it is reasonable to conclude that property values in the jurisdiction will be impacted positively; to the extent that such decisions do not accomplish the intended objectives, it is reasonable to conclude that property values in the jurisdiction may decline.  Therefore, the decisions appear to satisfy the "reasonably foreseeable" requirement of the Act's conflict of interest provisions. 

Material Financial Effect


The Commission has adopted Regulation 18702.3 (copy enclosed) in order to determine whether the foreseeable effect of a decision is material as to real property in which an official has an interest.  You have informed us that Mr. Hinchliffe will be asked to participate in decisions involving the implementation of the litigation settlement agreement.  On the basis of the information you have provided, it appears that the decisions can be classified into two categories, one involving the Abalone Cove landslide area and one involving the Portugese Bend landslide area.  The Klondike Canyon landslide area is not part of the litigation settlement.


Because Mr. Hinchliffe's property is located approximately 3,600 feet from the nearest boundary of the Abalone Cove landslide area and approximately 600 feet from the nearest boundary of the Portugese Bend landslide area, analysis under Regulation 18702.3 is different for decisions pertaining to each landslide area.

Abalone Cove


For property located more than 2,500 feet from the boundary of the site of a proposed decision (Abalone Cove), the effect of the decision will be considered material only if:


(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B)

; and


(2)  Either of the following apply:


(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.






 Regulation 18702.3(b).

Whether the effect of the decision on Mr. Hinchliffe's property is positive or negative is of no consequence under the Act.  (Young Advice Letter, A-89-149, copy enclosed.)


Mr. Hinchliffe's participation in decisions concerning Abalone Cove would be permitted unless the value of his property will be affected by the dollar amounts specified in Regulation 18702.3(b) and there are specific factors which make the impact on his property somewhat unique.  This is a factual determination.  In providing advice the Commission does not act as a finder of fact and, thus, does not evaluate the accuracy of whatever facts are presented to us.  However, for purposes of determining how his property may be impacted as a result of decisions on Abalone Cove, we draw your attention to subdivision (d) of Regulation 18702.3: 

(d)  For a decision which is covered by subdivision (a)(3) or (b)(1) or (c), factors which shall be considered in determining whether the decision will have the effects set forth in subdivision (a)(3)(A) or (B) include, but are not limited to:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

