




June 7, 1991

Peter A. Bagatelos

Bagatelos & Fadem

601 California Street, Suite 1801

San Francisco, CA  94108






Re:
Your Request for Informal Assistance







Our File No. I-91-202

Dear Mr. Bagatelos:


You have requested confirmation of telephone advice provided to you regarding the lobbying provisions of the Political Reform Act (the "Act").  Since you have not identified the client on whose behalf you are requesting advice, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329(c).

QUESTIONS


1)
You represent a California nonprofit corporation whose primary purpose is to influence federal legislation.  You have asked if the following activities of corporation employees would be considered "influencing legislative or administrative action" under the Act:


(a)
Meeting with state legislators and their staff to introduce the corporation and to discuss federal legislation.


(b)
Inquiring about a legislator's general position on the subject of the federal legislation when there is no pending state legislation on the subject matter at the time of the inquiry.


(c)
Meeting with state agency officials to discuss a particular issue and the feasibility of proposing regulations.  At the time of the meeting, the state agency has no proposed regulations under development or consideration on the issue. 


2)
Would a lobbying "contact" occur when, at the request of a state senator, an employee of the corporation attends a press conference which is being held to announce the senator's intention to introduce a resolution concerning federal legislation.  The employee will announce the corporation's endorsement of the federal legislation and respond to questions from the press regarding the legislation. 

CONCLUSIONS


1)
The activities described in subdivisions (a) and (b) do not meet the Act's definition of "influencing legislative or administrative action."  The activities described in subdivision (c) may constitute "influencing administrative action" depending upon the specific facts involved.


2)
Under the circumstances described above, the employee would not incur a lobbying contact.  However, depending upon the specific facts, the corporation may incur filing requirements under the Act.

ANALYSIS


The term "legislative action" is defined as:


...the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or by either house or any committee, subcommittee, joint or select committee thereof, or by a member or employee of the Legislature acting in his official position capacity....




Section 82037, emphasis added.


The term "administrative action" is defined as:

...the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any rate-making proceeding or any quasi-legislative proceeding....




Section 82002, emphasis added.


Further, the term "influencing legislative or administrative action" is defined in Section 82032 to include:

...promoting, supporting, influencing, modifying, opposing or delaying any legislative or administrative action by any means, including but not limited to the provision or use of information, statistics, studies or analyses.


Under the Act, "legislative action" pertains only to bills and other matters before the State Legislature.  When a corporation employee and state legislators meet for the purpose of introducing the corporation and discussing federal legislation, the activity would not be considered "attempting to influence legislative action." 


In addition, the Commission has advised that an inquiry to determine a legislator's position on a particular subject matter does not constitute "attempting to influence legislative action."  (Leidigh Advice Letter, No. A-89-247, copy enclosed.)  However, please note that the Act's definition of "legislative action" and "attempting to influence legislative or administrative action" are very broad.  Further discussions with a legislator on the matter, even though legislation is not introduced, may be considered "attempting to influence legislative action."  


Similarly, an informational meeting with state agency officials for the purpose of introducing the corporation and determining the agency's viewpoint or general position on a subject matter would not constitute "attempting to influence administrative action."  Additionally, meeting with agency officials to "talk about issues" where the corporation employee does not propose, support, or oppose administrative action would not be considered "influencing administrative action."  However, the Act's definition of "administrative action" is very broad and discussion of possible future regulations may be considered attempting to "influence administrative action."  For example, if at the meeting the corporation employee suggests or requests that the agency consider drafting rules or regulations, the activity would constitute attempting to "influence administrative action." 


The Act defines the term "lobbyist" in Section 82039.  The "contacts test" for determining when a person must register as a lobbyist is contained in Regulation 18239(c), copy enclosed.  This regulation states in part:

...(c) The person receives or becomes entitled to receive any amount of compensation for engaging in direct communication, other than administrative testimony, with qualifying officials for the purpose of influencing legislative or administrative action on at least 25 separate occasions in any two consecutive calendar months.  






Emphasis added.


In the circumstances described in question 2, the state senator requested a corporation employee's attendance at a press conference so that technical information would be available to the press.  The employee was not present for the purpose of attempting to influence the senator's position on any pending or proposed state legislation or other action of the Legislature.  Therefore, the employee's attendance would not constitute a "contact" pursuant to Regulation 18239(c).  However, the corporation's endorsement of any state legislation or other action of the Legislature would meet the definition of "influencing legislative and administrative action" and the corporation may incur filing obligations as a person spending $5,000 or more to influence legislative or administrative action.  (Section 86115(b).)  Regulation 18616, copy enclosed, states the types of payments which are required to be reported by such persons.


To determine if payments of $5,000 or more in a calendar quarter have been made, the corporation must include the salary of any employee who engages for 10 percent or more of his or her compensated time in a calendar month in activities in connection with influencing legislative or administrative action.  In addition, even if the employee's activities represent less than 10 percent of his or her compensated time in a calendar month, all payments in support of the employee's activities (e.g., travel expenses) are reportable and count toward determining whether payments of $5,000 or more have been made.


Please do not hesitate to contact me at (916) 322-5662 if you have additional questions.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Lynda Cassady







Political Reform Consultant



Enclosures
