





August 14, 1991

Cristie C. McGuire

Deputy City Attorney

City Administration Building

202 "C" Street

San Diego, CA 92101-3863







Re:  Your Request for Confirmation








of Telephone Advice








Our File No. I-91-205

Dear Ms. McGuire:


This letter is in response to your request for advice on behalf of City of San Diego's Auditor and Comptroller Ed Ryan regarding the gift and honoraria provisions of the Political Reform Act (the "Act).  Our reply also confirms the telephone advice provided to you on March 13, 1991. 


Your request is general in nature.  Accordingly, we are treating your letter as a request for informal assistance under the provisions of Regulation 18329.

QUESTIONS


1.  If the California State Board of Accountancy Qualifications Committee and the United States Comptroller General's Office reimburse Mr. Ryan for his participation in agency meetings, are these reimbursements and per diem payments reportable income, honoraria, or gifts under the provisions of the Act? 


2.  Does receipt of such reimbursement or per diem payments create the potential for a conflict of interest?

CONCLUSIONS


1.  Reimbursement for expenses or per diem payments received from a state, local, or federal government agency are not reportable income, honoraria, or gifts.


2.  Receipt of such reimbursement or per diem payments does not create the potential for a conflict of interest.

FACTS


Ed Ryan, City of San Diego's Auditor and Comptroller, is an appointed member of the State Board of Accountancy Qualifications Committee.  The State of California reimburses his expenses and pays him a per diem.  The per diem payments are deposited in a City of San Diego fund.


Mr. Ryan has been appointed to the newly created United States Comptroller General's Government Auditing Standards Advisory Council.  This organization will meet quarterly in Washington, D.C.  The Federal Government, through the United States Comptroller General's Office, will reimburse Mr. Ryan for his travel expenses.


You are a Deputy City Attorney for the City of San Diego.  Mr. Ryan has requested that you seek our assistance to determine whether these payments are reportable under the provisions of the Act and whether such payments have the potential for creating disqualifying conflicts of interest.

ANALYSIS


The Act was enacted by the people of the State of California by popular initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  A 

"public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  As Auditor and Comptroller for the City of San Diego, Mr. Ryan is a public official.

Financial Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, on a member of his or her immediate family, or on:


Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  





Section 87103(c).


Mr. Ryan is an appointed member of the State Board of Accountancy Qualifications Committee, an agency of the State of California.  He has recently been appointed to the United States Comptroller General's Government Auditing Standards Advisory Council, an agency of the United States government.  He receives reimbursement for his expenses and a per diem allowance from the State of California and will receive reimbursement for his travel expenses from the federal government as he discharges his appointive duties.  If these payments are "income," as that term is defined by the Act, they would give rise to potential conflicts of interest.  However, as discussed below, these payments are neither income, nor gifts, nor honoraria.

Gifts


The Act defines a "gift" as any payment to the extent that consideration of equal or greater value is not received.  (Section 82028(a).  It appears that, under the facts presented, Mr. Ryan will not receive a gift when he receives reimbursement or per diem allowances.  He will be discharging the duties of his appointive positions in consideration for these payments.  Therefore, the payments are not gifts.  (Sonoda Advice Letter, No. A-89-179.) 

Income


The Act broadly defines "income" as a payment received, including reimbursement for expenses or per diem allowances.  (Section 82030(a).)  However, the Act specifically excludes from the definition of income any salary and reimbursement for expenses or per diem received from a state, local, or federal government agency.  (Section 82030(b)(2).)  Accordingly, reimbursement for expenses or per diem payments received from the State of California or the federal government are not income.  Such sums are not reportable and do not give rise to conflicts of interest.

Honoraria


Effective January 1, 1991, gifts and honoraria to local officials valued in excess of $1,000 from a single source in a calendar year are prohibited.  (Section 89501.)  With certain exceptions, "honorarium" means any payment made in consideration for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering.  (Section 89502.)  We interpret the term "honorarium" to mean a payment received for an appearance to deliver a speech or to participate in a conference, convention, meeting, or similar gathering.  Mr. Ryan will receive reimbursement and per diem allowances for the discharge of his duties as an appointed official for a government agency.  "Honorarium" does not include earned income for personal services which are customarily provided in connection with the practice of a bona fide business, trade, or profession, such as teaching, practicing law, medicine, insurance, real estate, banking, or building contracting, unless the sole or predominant activity of the business, trade, or profession is making speeches.  (Section 89502(c).  The payments which Mr. Ryan will receive are akin to payments received for the practice of a bona fide trade or profession.  Such payments are specifically excluded from the definition of honoraria.  Therefore, these payments are not honoraria.  


Thus, we conclude that, under the facts presented, Mr. Ryan will not be receiving honoraria for his services as an appointed member of the State Board of Accountancy Qualifications Committee or the United States Comptroller General's Government Auditing Standards Advisory Council.  Accordingly, the provisions of Sections 89501 and 89502 are not applicable to your facts.  (Fogelman Advice Letter, No. I-90-618.)  In addition, as discussed above,  because the payments Mr. Ryan will receive from these agencies are not reportable income or gifts, these payments do not give rise to conflict-of-interest issues.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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