




June 18, 1991

William B. Conners

City Attorney

City of Monterey

City Hall

Monterey, CA  93940






Re:  Your Request For Advice







Our File No. I-91-206

Dear Mr. Conners:


You have requested advice concerning the application of the conflict-of-interest provisions of the Political Reform Act (the "Act").   Because your request does not identify the names, titles or positions, and mailing addresses of persons whose duties are in question, we are treating your request as one for informal advice.

QUESTION


Are Monterey's Neighborhood Improvement Committee members disqualified from participating in the selection of improvement projects for their own neighborhoods?

CONCLUSION


The committee members would have a conflict of interest in the selection of projects for their own neighborhoods and would be disqualified if their decisions on the projects would materially affect their economic interests.

FACTS


The city of Monterey has a Neighborhood and Community Improvement Program.  The total funded budget of this program is currently about $1,400,000 and is to be spent only on capital projects of community-wide benefits within the various neighborhoods of the city.


The city charter establishes a Neighborhood Improvement Program Committee (the "committee") comprised of at least one resident from each residential neighborhood in the city appointed by the city council.  The committee recommends a list of capital improvements desired to be accomplished in each neighborhood to the city council.  The city council does not have to fund each project, but it may only expend this money on projects recommended by this committee.


The projects in this program include streets, storm drains, sewers, sidewalk, lighting, traffic control devices, landscaping and beautification, parks, recreational facilities, and public buildings.  The inclusion of such improvements in a neighborhood may have a material financial effect on the value of residential property in recipient neighborhoods.  


All representatives live within the vicinity of neighborhood projects (certainly within 2500 feet, often within 300 feet), and many projects such as installation of sidewalks, construction of parks or neighborhood centers, or installation of street lighting have a direct and material effect on property values although it is impossible to approximate such values in the abstract in advance.

ANALYSIS

I.  Public Official


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has defined "public official" to include members of boards and commissions:


(a)  "Public official at any level of state or local government" means every natural person who is a member, officer, employee or consultant of a state or local government agency.



(1)  "Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission possesses decision-making authority whenever:



(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.





Regulation 18700, copy enclosed.


If the committee meets any of the tests of Regulation 18700(a)(1)(A), (B) or (C), it possesses decision-making authority, and its members are public officials subject to the conflict-of-interest requirements of the Act.  


The committee meets the test of either (A) or (B).  Since the city council may only expend money on projects "recommended" by the committee, the committee is making final governmental decisions or preventing governmental decisions when it chooses not to recommend a project. 


The members of the committee are public officials.

II.  Conflict of Interest


The Act provides a four-part test to determine whether a public official has a conflict of interest in a particular governmental decision.  First, is the official making, participating in making, or using her official position to influence a governmental decision?  (Section 87100.)  Second, is it reasonably foreseeable that the decision will affect the official's economic interest?  (Section 87103.)  Third, is the effect of the decision on the official's economic interest material?  (Id.)  Fourth, is the effect of the decision on the official's economic interest distinguishable from its effect on the public generally?  (Id.)  Each of the questions must be answered in the affirmative in order for there to be a conflict of interest.  If there is a conflict of interest, then the public official must disqualify him or herself from making or participating in the decision.

A.  Making or Participating In A Governmental Decision


As discussed above, the recommendations by the committee constitute governmental decisions.  (Regulation 18700(b).)

B.  Foreseeable Financial Effect On Economic Interests


The second issue is the foreseeability that the decision will affect the official's economic interests.  The parameters of a public official's economic interests are set forth in Section 87103.  For the purposes of the question at hand,



An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, . . . on:

* * *


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.




* * *




Section 87103.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817.)  


We assume that the committee members' interest in their residence is worth $1,000 or more.  Although the Commission is not a finder of fact for the purposes of its advice letters, as you point out, the improvements like those the committee may authorize will likely have some effect on neighborhood properties.

C.  Materiality


Even if the decision will have an effect on the public official's economic interest, it must be determined whether the effect is material.  In order to determine materiality, we must first determine whether the public official's economic interest is directly involved in the decision and whether the effect of the decision is material under Section 18702.1.  If the official's economic interest is not directly involved, then we determine materiality under the appropriate regulation concerning indirect involvement.  (Regulation 18702, copy enclosed.)


The committee members' real property interests are not directly involved in the decisions by the committee.  An interest in real property is directly involved if the decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease or inclusion or exclusion from any local governmental subdivision the real property in which the official has an interest.  (Regulation 18702.1(a)(3)(A), copy enclosed.)  An interest in real property may also be directly involved if the decision concerns designation or adoption of a redevelopment area and the official's property is located in the area.  (Regulation 18702.1(a)(3)(D).)


We therefore apply the standards for indirect involvement.  

