




April 18, 1991

Barbara J. Anderson

Deputy City Attorney

CITY OF STOCKTON

Office of the City Attorney

425 North El Dorado Street

Stockton, CA  95202-1997






Re:
Your Request for Advice    

Our File No. A-91-216

Dear Ms. Anderson:


This is in response to your letter requesting confirmation of telephone advice provided to you on behalf of Stockton City Councilmember Mel Panizza regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


This letter confirms that your letter dated March 29, 1991, accurately summarizes the advice provided to you.  I advised that the councilmember could participate in the decisions concerning dumping charges provided that the decision would not foreseeably affect the expenses of the councilmember's business by the amount set out in the appropriate provision of Regulation 18702.2 (copy enclosed).


As we discussed in our telephone conversations, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, a member of his or her immediate family, any business entity in which the public official has a direct or indirect investment worth $1,000 or more, or any source of income, aggregating $250 or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(a) and (c).)  


In our telephone conversation and in your letter you stated that Councilmember Panizza owns a landscaping business which uses a city landfill set aside for garden refuse.  The city is considering increasing the fee charged for using the dump (the "tipping fee") and you asked whether the councilmember could participate.


Since Councilmember Panizza owns his landscaping business, he has an interest in the business both under Section 87103(a) and Section 87103(c) if he receives income from the business.  Therefore, the councilmember may not participate in any decision that will have a foreseeable and material financial effect on his landscaping business.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  According to your facts, a financial effect on Councilmember Panizza's interests is certain should the tipping fees be increased. 


However, in addition to being foreseeable, the effect on the councilmember's interest must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision and the financial interests involved.    


Where an economic interest is not directly before the city council, but may be indirectly affected, Regulation 18702.2 provides materiality standards depending on the financial size of the business entity.  For example, if the councilmember's business is a relatively small business entity, Regulation 18702.2(g) provides that the effect will be material if the decision will result in his landscaping business incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or the decision will result in an increase or decrease in the gross revenues, or the value of assets or liabilities for the fiscal year by $10,000.  Absent such effects, the councilmember may participate in the decisions.


I trust this letter has addressed your concerns.  Should you have any further questions regarding this matter please feel free to contact me at (916) 322-5901.






Sincerely,

Scott Hallabrin

Acting General Counsel

By:
John W. Wallace

Counsel, Legal Division
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