




May 24, 1991

Shirley Dettloff

Management Support Services

5375 Industrial Drive #204

Huntington Beach, CA   92649






Re:  Your Request For Advice







Our File No. I-91-218

Dear  Ms. Dettloff:


You have requested advice concerning the application of the conflict-of-interest provisions of the Political Reform Act (the "Act").  Because your question does not pertain to specific pending decisions, we are treating your request as one for informal assistance.

QUESTION


You are a planning commissioner with the Huntington Beach Planning Commission.  The landlord for your business' office space may appear before the planning commission on a matter relating to a separate residential project.  Do you have a conflict of interest if you vote on the project?

CONCLUSION


You will not have a conflict of interest if you vote on the project.

FACTS


You lease office space from the Koll Co., a major developer in Orange County.  The Koll Co. has recently taken over the management of a large residential development in the City of Huntington Beach.  In the future the Koll Co. will bring this project before the planning commission, and you want to be able to vote on the project.  You have contacted Warner Newhope Associates, which manages the building for the Koll Co. and Cigna Associates, and have been informed that your partner and you pay the same rent as other tenants in the building and the rent is similar to rents paid throughout Orange County.  You have no monetary advantage or relationship with Koll at this time, nor will you have any monetary relationship with any of the Koll properties, now or in the future.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.


The Act provides a four-part test to determine whether a public official has a conflict of interest in a governmental decision.  First, is the official considering making, participating in making, or using his official position to influence a governmental decision?  (Section 87100.)  Second, is it reasonably foreseeable that the decision will affect the official's economic interests?  (Section 87103.)  Third, is the effect of the decision on the official's economic interests material?  (Id.)  Fourth, is the effect of the decision on the official's economic interests distinguishable from its effect on the public generally?  (Id.)  


Each of these elements must be met before there is a conflict of interest.  We need only go as far as the second question to determine that you do not have a conflict of interest.

A.
Making or Participating In A Governmental Decision


An official makes a governmental decision when he or she votes, commits his agency to a course of action, enters into a contract, or appoints someone.  (Regulation 18700(b), copy enclosed.)  Participating in the making of a governmental decisions includes, among other things, advising or making recommendations to the decision maker.  (Regulation 18700(c).)  An official attempts to use his official position to influence a decision if, for the purpose of influencing the decision, he contacts or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Regulation 18700.1(a).  If you have a conflict of interest, you are prohibited from all these actions.


Voting on the Koll Co.'s project is certainly a governmental decision.  (Regulation 18700(b).)

B.
Foreseeable Financial Effect On An Economic Interest


The second issue is the foreseeability that the decision will affect your economic interests.  The parameters of a public official's economic interest are set forth in Section 87103.  For the purposes of your situation,

 
An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect,  . . . , on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  





***







Section 87103 (a)-(e).


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be reasonably foreseeable, the effect of a decision must be more than a mere possibility, however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817.)


Thus when a matter comes before you and you suspect you may have a conflict of interest, you should examine the matter to determine whether any decision by you would have a reasonably foreseeable effect on you, your immediate family or any of the economic interests listed in Section 87103(a), (b), (c), (d) or (e).


In your case, none of these interests appear to be affected.  The entity you are concerned about is your landlord, the Koll Co.  From the facts you have presented to us, you do not have an investment in the Koll Co. (Section 87103(a)), the Koll Co. is not a source of income to you (Section 87103(c)), you are not a director or officer in the Koll Co. (Section 87103(d), and because you pay the fair market value in rent, you have not received any gift from the Koll Co. (Section, 82028, 87103(e)).  Under the facts presented, you do not have a conflict of interest in the vote on the Koll Co.'s residential project.


If you have any further questions regarding this matter please contact me at (916) 322-5901.






Sincerely, 






Scott Hallabrin






Acting General Counsel






By:
Mark T. Morodomi







Counsel, Legal Division
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