




October 8, 1991

James J. Dal Bon

674 Peach Street

Novato, CA  94945






Re:
Your Request for Informal Assistance

Our File No. I-91-219

Dear Mr. Dal Bon:


This is in response to your letter requesting advice regarding your responsibilities under the provisions of the Political Reform Act (the "Act")  concerning gifts and honoraria.  Since you have asked general questions regarding local elected officials, and you have not named a specific elected official on whose behalf you have requested this advice, we provide the following informal responses to your questions.  


Please be aware that advice letters are based on the particular facts and circumstances of each situation.  Thus, these responses to your hypothetical questions may not be applicable to a particular factual situation.  

QUESTIONS


1.  What are the requirements associated with the receipt of gifts?


2.  How is the value of a gift determined?


3.  Will a verbal estimate of the gift's value by the donor or a good faith estimate by the recipient suffice?


4.  May gifts be reimbursed by something other than money such as a comparable gift or services of an equivalent value?


5.  What documentation is required for the valuation of gifts and the reimbursement of gifts?

CONCLUSIONS


1.  A public official must disclose the name and address of each source of gifts of $50 or more in value, the amount and the date on which the gift was received, and a general description of the business activity of the donor.  A public official may not make, participate in making or in any way attempt to use his or her official position to influence a governmental decision which will have a material financial effect, distinguishable from its effect on the public generally, on any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  Finally, the Act prohibits local elected officeholders from accepting any honoraria or gifts, from any single source, which in the aggregate exceeds $1,000 in any calendar year.


2.  Commission regulations provide specific methods of valuation for many types of gifts.  For example, the treatment of gifts to an official and his or her family is governed by Regulation 18726.2; the valuation of gift passes and season tickets are valued pursuant to Regulation 18726.3; testimonial dinners and events are dealt with in Regulation 18726.4; the valuation of wedding gifts may be determined pursuant to Regulation 18726.5; and, the valuation of gift tickets to charitable and political fundraisers--Regulation 18726.8.


3. If no regulation exists which provides specifically for a means of valuing a gift, and the fair market value cannot readily be ascertained because the gift is unique or ususal, the value is:



(a)  The cost to the donor, if known or ascertainable.


(b)  If the cost to the donor is unknown and unascertainable, then the recipient must make a reasonable approximation of the value taking into account the price of similar items.  


(c)  If similar items are not available as a guide, a good faith estimate must be utilized.  


The regulation does not permit an estimate of the value by the donor, but requires use of the actual cost to the donor or an estimate by the recipient.


4.  To "reimburse" is "to pay back (money spent)" or "to repay or compensate (a person) for expenses, damages, losses, etc."  We have previously interpreted "reimbursement" to be by cash payment and not by any other means.  


5.  The Act does not require the retention of any special documentation in order to support the value applied to a gift or the fact that the gift was returned or was paid down.  However, it would be prudent for the official to retain documentation where such documentation is available.

ANALYSIS


Pursuant to the Act, every public official must disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  A "public official" is defined broadly to include every natural person who is a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  Section 87207 provides that a public official must disclose the name and address of each source of gifts of $50 or more in value, the amount and the date on which the gift was received, and that the official must provide a general description of the business activity of the donor.


Moreover, Section 87100 prohibits any public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  (Section 87100.)  An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e).)


And finally, the Act now provides gift and honoraria limits with respect to local elected officers.  Section 89501 provides:


No local elected officeholder shall accept any honoraria for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering, or any gifts, from any single source, which is in excess of one thousand dollars ($1,000), in any calendar year, except reimbursement for actual travel expenses and reasonable subsistence in connection therewith.


Section 82028(a) defines a "gift" as:


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.






(Emphasis added.)


You have asked a series of general questions concerning the valuation of gifts for the purposes discussed above and the subsequent reimbursement of the value of the gift, where the gift's value exceeds one of the thresholds set forth above.  This analysis is limited to "gifts" as defined in Section 82028.

Valuation


Commission regulation provide specific methods of valuation for many types of gifts.  For example, the treatment of gifts to an official and his or her family is governed by Regulation 18726.2; the valuation of gift passes and season tickets are valued pursuant to Regulation 18726.3; testimonial dinners and events are dealt with in Regulation 18726.4; the valuation of wedding gifts may be determined pursuant to Regulation 18726.5; and, the valuation of gift tickets to charitable and political fundraisers--Regulation 18726.8.


Whenever the fair market value cannot readily be ascertained because the gift is unique or unusual, the value is deemed to be the cost to the donor, if known or ascertainable.  If the cost to the donor is unknown and unascertainable, then the recipient must make a reasonable approximation of the value taking into account the price of similar items.  Finally, if similar items are not available as a guide, the recipient must make a good faith estimate of the value.  (Regulation 18726(b).)  The regulation does not permit the use of the donor's estimate of value.


The rationale for this general rule of valuation was set forth in In re Cory (1975) 1 FPPC Ops. 153:


Reporting unique or unusual gifts may place a substantial burden on the recipient who seeks to ascertain the value of each item.  Although in many cases the donor will be able to reveal the value of the gift, this will not always be the case.  When the donor does fail to do so, the Controller or his staff, on the basis of their best judgment or experience, may make a reasonable approximation.  An aid to making such an approximation can be the price of similar items.  See Bagdarian v. Gragnon, 31 C. 2d, 755 (1948).  If similar items are not available as a guide, more subjective methods of approximating value may be appropriate.  However, in all cases, a good faith estimate by the Controller or his staff is sufficient.


Section 81004 requires all statements filed under the Political Reform Act to be verified and, further, requires the verification to state that the filer has used all reasonable diligence in its preparation and that, to the best of the filer's knowledge, the statement is true and complete.  A good faith effort by the Controller and his staff constitutes reasonable diligence as required by statute.  There is no need to retain a professional appraiser.


The Act does not require the retention of any special documentation in order to support the value applied to a gift or the fact that the gift was returned or was paid down.  However, it would be prudent for the official to retain documentation where such documentation is available.  (In re Hopkins (1977) 3 FPPC Ops. 107.)

Return, Donation, or Reimbursement of Gifts


Under certain circumstances, gifts may be returned, reimbursed, or donated to charity in order to decline the gift.  Regulation 18726.1 provides: 


(1)  The official may return the gift to the donor or his or her agent or intermediary, unused, within 30 days of receipt.  


(2)  The official may, within 30 days of receipt, donate the gift, unused, to a charitable organization without claiming it as a charitable contribution for tax purposes.  


(3)  The official, may within 30 days of receipt, donate the gift, unused, to a state, local or federal government agency without claiming any deduction for tax purposes.  


(4)  The official may, within 30 days of receipt, reimburse the donor or his or her agent or intermediary for all or a portion of the gift.  

