




May 16, 1991

Robert Booker

Chief Business and Financial Officer

Los Angeles Unified School District

Annuity Reserve Fund

P. O. Box 2298

Los Angeles, CA  90051






Re:  Your Request for Informal Assistance







Our File No. I-91-227

Dear Mr. Booker


This letter is in response to your request for advice regarding the duties and responsibilities of members of the Los Angeles Unified School District Annuity Reserve Fund Board under the disclosure provisions of the Political Reform Act (the "Act").  Your request seeks general guidance and does not relate to a decision pending before your agency.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329 (copy enclosed).

QUESTION


Are members of the Los Angeles Unified School District Annuity Reserve Fund Board (the "board") subject to the disclosure and disqualification provisions of the Act?

CONCLUSION


Members of the Los Angeles Unified School District Annuity Reserve Fund Board are subject to the disclosure and disqualification provisions of the Act. 

FACTS


The Los Angeles Unified School District's Annuity Reserve Fund was created in 1972 and is governed by a seven member board of directors.  Four members of the board are elected by the participants in the fund and must be participants in the fund themselves.  The fifth member is the Los Angeles County Treasurer.  The sixth member is the President of the Los Angeles Board of Education or his or her designee.  The seventh member, called the public member, is appointed by the Los Angeles Unified School District Board of Education.  The Annuity Reserve Fund Board administers as trustees a portfolio of approximately $30 million for the benefit of defined certificated former and present employees of the Los Angeles Unified School District.


You are the chief business and financial officer for the Los Angeles Unified School District.  You have received a memorandum from the Commission dated December 5, 1990, regarding the duties and responsibilities of public officials who manage public investments pursuant to Section 87200.  Upon reading this memorandum, you have concluded that the board is a public body which manages public investments.  However, the board is not designated in your agency's conflict-of-interest code.  You seek our advice to determine whether members of the board are subject to the disclosure and disqualification provisions of the Act.  Pending our advice, you and the members of the board are deferring 
filing statements of economic interest.

ANALYSIS


Section 87100 prohibits public officials from making, participating in making, or in any way attempting to influence a governmental decision in which the officials know or have reason to know they have a financial interest.  In furtherance of the prohibitions of Section 87100, each state or local government agency must adopt a conflict-of-interest code.  (Section 87300.)  The Los Angeles Unified School District is a local agency and it has adopted a conflict-of-interest code. 


Conflict-of-interest codes are required to identify "designated employees" and assign to those designated positions appropriate categories of financial disclosure.  Each conflict-of-interest code is required to specifically enumerate the positions within the agency which involve making or participating in making governmental decisions which may foreseeably have a material financial effect on any economic interest.  (Section 87302.) 


We now proceed to determine whether members of the Annuity Reserve Fund Board should be included in the agency's conflict-of-interest code as designated employees.  The term "designated employee" is defined in Section 82019 as follows:


"Designated employee" means any officer, employee, member, or consultant of any agency whose position with the agency;


(a)  Is exempt from the state civil service system by virtue of subdivision (a), (c), (d), (e), (f), (g), or (m) of Section 4 of Article VII of the Constitution, unless the position is elective or solely secretarial, clerical, or manual,


(b)  Is elective, other than an elective state office;


(c) Is designated in a Conflict of Interest Code because the position entails the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest.

* * *


"Designated employee" does not include an elected state officer, any unsalaried member of any board or commission which serves a solely advisory function, any public official specified in Section 87200, and also does not include any unsalaried member of a nonregulatory committee, section, commission, or other such entity of the State Bar of California.


Section 82019(a), (b) and (c), emphasis added.


The term "designated employee" specifically excludes from its definition unsalaried members of boards or commissions which serve a solely advisory function.  Regulation 18700(a)(1) (copy enclosed) provides guidelines in determining whether a board or commission has decision-making authority.  It states in pertinent part that:


(a)  "Public official at any level of state or local government" means every natural person who is a member, officer, employee or consultant of a state or local government agency.


(1)  "Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission possesses decision-making authority whenever:


(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.






Regulation 18700 (a)(1).


You have stated in your request for advice that the Annuity Reserve Fund Board administers as trustees a portfolio of approximately $30 million for the benefit of defined certificated former and present employees of the Los Angeles Unified School District.  Accordingly, the board is a decision-making body and its members are subject to the disclosure and disqualification provisions of the Act.  However, Section 82019(a) also excludes from the term "designated employees" any public official specified in Section 87200.  Thus, if members of the board are included in Section 87200 they are not "designated employees" for purposes of the Act and should not be included in the agency's conflict-of-interest code. 


Effective January 1, 1990, Section 87200 of the Government Code was amended to add city treasurers, county treasurers, and "other public officials who manage public investments" to the list of persons who must file Commission Form 721 Statements of Economic Interests.  Staff is in the process of drafting regulations to clarify the meaning of the term "other public officials who manage public investments" as that term is used in Section 87200.  Pending adoption of these regulations, we have advised that persons who have determined that they manage public investments, but who are not designated in their agency's conflict-of-interest code, should file Commission Form 721 Statements of Economic Interests.  Conversely, persons not designated in an agency's conflict-of-interest code who are uncertain about their status as public investment managers under Section 87200 may defer filing Form 721 pending adoption of regulations clarifying the terms of Section 87200. 


Your name has been added to a list of interested persons and you will be kept informed of any action by the Commission regarding this matter.  Should you have any further questions do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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