




May 13, 1991

Charles O. Lamoree 

City Attorney

City of Vacaville

650 Merchant St.

Vacaville, CA  95688






Re:
Your Request for Advice

Our File No. A-91-231

Dear Mr. Lamoree:


This is in response to your letter requesting advice on behalf of Vacaville City Councilmember Michael Conner with respect to his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  

QUESTION


May Councilmember Conner participate in a Vacaville City Council decision to rezone property owned by a person who has been a source of income to the councilmember?

CONCLUSION


The councilmember may participate in the decision, provided the decision will not foreseeably increase or decrease the fair market value of his client's real property by $10,000 or more or the rental value of their property by $1,000 in a 12-month period.  

FACTS


Councilmember Michael Conner is a member of the Vacaville City Council and also conducts business as an insurance agent in the City of Vacaville.  The city council is currently considering a proposal by two landowners who own property outside the city to annex their property to the city.  The city has already received the approval of the Local Agency Formation Commission ("LAFCO") subject to the city determining the zoning that will be applicable to property upon annexation.  This zoning determination must be consistent with the provisions of the Vacaville General Plan and Zoning Ordinance.  


The unincorporated property is currently zoned A-20 under the County General Plan and Zoning Ordinance and according to the city's general plan would also be zoned A-20.  A-20 is an agricultural designation allowing subdivision of the property into 20 lots.   


However, the city's development standards differ from the county's standards.  For example, city lots must use city water rather than private wells as is permitted in the county.  You stated that you did not believe that the difference in development costs associated with the development of land in the city would be significant.


In addition to rezoning the property, LAFCO has requested that the city annex other property in addition to the property of the applicants in order to avoid an island of unincorporated land within the city boundaries.  Among the various landowners affected by the LAFCO recommendation is a client of the councilmember who owns 170 acres near the applicant's property.  


The landowner purchased comprehensive general liability and property insurance from Councilmember Conner.  The policy was renewed for another year term on March 21, 1991.  The policy premium has been paid to the insurance company, however, Councilmember Conner's commission has not yet received his commission payment.  The commission resulting from the transaction with the landowner will be approximately $360.00.

ANALYSIS


The Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a Vacaville City Councilmember, Councilmember Conner is a public official under the Act.  (Section 82048.)   

Potentially Disqualifying Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(c).


Consequently, if any person or business has been a source of income to the councilmember of $250 or more within the past 12 months, the source of income is a potentially disqualifying economic interest as defined in Section 87103.  


The Commission has enacted a regulation which provides a special rule for attribution of income with respect to commission income.  Regulation 18704.3 (copy enclosed) provides:


(c)  The sources of commission income in a specific sale or similar transaction include for each of the following:



(1)  An insurance broker or agent:




(A)  The insurance company providing the policy;


(B)  The person purchasing the policy; and


(C)  The brokerage firm, agency, company, or other business entity through which the broker or agent conducts business.

* * *


(d)  For purposes of determining whether disqualification is required under the provisions of Sections 87100 and 87103(c), the full gross value of any commission income for a specific sale or similar transaction shall be attributed to each source of income in that sale or transaction.


Thus, pursuant to the regulation, in any given transaction resulting in a commission of $250 or more, Councilmember Conner has an economic interest in both the insurance company providing the policy and the person purchasing the policy.  Moreover, both purchasers and the issuing insurance company will remain economic interests of the councilmember for 12 months after receipt of the commission income.  (Section 87103(c).)  


Moreover, we have advised that commission income may be disqualifying even prior to receipt.  Generally, where the transaction resulting in the commission has been completed and the official is only awaiting the payment of the commission, we treat the sources of the commission as sources of income as of the date the transaction was completed.  (Robbins Advice Letter, No. A-87-074;  Remelmeyer Advice Letter, No. A-81-510, copies enclosed.)


However, we have also advised that if a payment is refused or turned over to charity, the recipient will have received no income.  (Marshall Advice Letter, No. A-88-129;  Vose Advice Letter, No. A-86-318, copies enclosed.)  Thus, if upon receipt of the check the councilmember within a reasonable period returns the check without depositing it, the councilmember will have received no income from the transaction.  

Foreseeability


If the councilmember's client is an economic interest of the councilmember, the councilmember may not participate in any city council decision which would have a reasonably foreseeable, material financial effect on the economic interest.  


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  According to your facts, the city council decision concerns real property in which Councilmember Conner's client has an ownership interest.  Thus, financial effects on the client of the councilmember resulting from the decision are reasonably foreseeable.  

Materiality


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is directly before the city council, as an applicant or the subject of the decision, Regulation 18702.1(a)(1) (copy enclosed) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177, copy enclosed.)  


A source of income is directly before the city council when the source initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b)(1).)  


You stated that the annexation proceeding was initiated by two other landowners and that the property of the councilmember's client was included at the urging of the LAFCO to avoid creating an unincorporated island within the city limits.  Consequently, it does not appear that the councilmember's client is an applicant.


Moreover, a person or business entity is the subject of a proceeding only if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18702.1(b).)  We have interpreted this definition to mean that in a decision whether to annex the property of an individual, the owner is directly involved in the proceeding.  (Elam Advice Letter, No. I-89-467, copy enclosed.)  Thus, with respect to the decision as to the annexation of the property, the councilmember's property is the subject of the decision.


According to your facts the annexation of the property is not the issue before the council, but rather what zoning designation should be applicable to the property if it is annexed.  We have said that the decision involved the rezoning of multiple properties owned by several different persons, the individual owners were not the subject of the decision.  (Hallinan Advice Letter, No. A-90-276, copy enclosed.)  Consequently, the councilmember's client does not appear to be directly involved in the decision.

