June 12, 1991

John L. Rafuse

Manager, Government Relations

Unocal Corporation

Post Office Box 7600

Los Angeles, CA 90051






Re:  Your Request for Informal Assistance







Our File No. I-91-232

Dear Mr. Rafuse:


You have requested advice on behalf of Unocal Corporation concerning gifts, "informational materials," and the new provisions of the Political Reform Act (the "Act") limiting gifts and honoraria.  Because you have not identified any specific public official on whose behalf you are requesting advice, we consider your request to be one for informal assistance.

QUESTIONS


1.
Is an informational tour of a Unocal offshore drilling platform, including transportation to and from the platform and refreshments, considered to be a gift or an honorarium to the public official?


2.
If either the travel or the food and beverage component of the informational tour is deemed to be a gift, is such a gift limited by the new provisions of the Act?

CONCLUSIONS


1.
An informational tour of a Unocal offshore drilling platform, including transportation to and from the platform and refreshments, is not an honorarium to the public official.  In the context you have presented, we view them as gifts.  However, in some cases, the tour and the transportation component, where no other means of reaching the tour site are available, may be excluded from the definition of "gift" and treated as intangible informational material.  This is because for some of the officials, the tour is "informational"; it is relevant to the duties and functions of the recipient of the information.  Since the officials whom you have indicated an interest in inviting to tour Unocal's offshore drilling platform have different duties and are affiliated with different public agencies, the value of the tour and transportation to the tour site would not be a reportable gift for some of the public officials, but for others, it probably would be.  


2.
Yes.  These gifts to elected local officials, elected state officials, members of state boards or commissions, and designated employees of state agencies are subject to the Act's statutory limits.

FACTS


Unocal Corporation is interested in launching a program whereby it invites public officials to visit one of its California offshore drilling platforms as its guests.  Unocal's intention in undertaking this program is to educate public officials about offshore drilling platforms and safeguards, production methods, and safety programs.  All state legislators and their staffs, members of regulatory boards and commissions, such as members of the California Coastal Commission, and local (county and city) officials will be offered this special tour, which is not available to the public generally, but which has been arranged especially to provide information to these state and local public officials.


The offshore drilling platforms are only accessible by a boat or helicopter leased by Unocal.  Unocal has long-term contracts with companies which provide transportation to the offshore drilling platform for its employees and guests.  Unocal would like to provide the same transportation for the public officials to and from the offshore drilling platform.  There are two offshore drilling platforms in California.  One is located in northern Ventura County and the other in Huntington Beach, California.


The tour is expected to take two hours.  Unocal also would like to provide refreshments to the officials during their tour of the platform.  This would consist of sandwiches and beverages.  Unocal estimates that the total cost to Unocal for the transportation to the platform and refreshments is from $100 to $300 per person.

ANALYSIS


Section 89502(b) defines "honorarium" as any payment made in consideration for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering.  Section 82044 defines "payment" as a payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.


Under this definition, payment must be given to the public official in consideration for a speech or article or to secure the official's attendance at an event.  Payments, advances, and reimbursements for travel and related lodging and subsistence  generally are construed as gifts.  (See, Section 89506 for state  officials and Section 89501 for elected local officials.)  


Applying this definition to your situation, it would appear that the informational tour of Unocal's offshore drilling platform, including transportation to and from the platform and refreshments, is not an honorarium to the invited public officials.  The next step in our analysis, therefore, is to determine whether the informational tour, transportation to and from the tour site, and refreshments served in connection therewith, are "gifts" to the invited public officials under the Act.


Section 82028(a) defines "gift" as any payment to the extent that consideration of equal or greater value is not received.   The term "gift" does not include:



Informational material such as books, reports, pamphlets, calendars, or periodicals.  No payment for travel or reimbursement for any expenses shall be deemed "informational material."





Section 82028(b)(1).


Under this definition, anything of value given to a public official without cost is a gift and must be reported unless expressly exempted.  (Section 82028.)  Free informational material, such as reports or periodicals, are expressly exempted from the "gift" definition.


There is one caveat.  Free informational materials, which are expressly excluded as gifts under the Act, must be solely informational and informational only to the public official or his or her agency.  In other words, the informational material must be  relevant to the duties and functions of the recipient of the information.  (See, In re Nida (1977) 3 FPPC Ops. 1 (copy enclosed), which provides that the purpose for the "informational material" exception from the definition of gift is to insure that the Act would not inhibit the flow of necessary information from private sources to government officials; Estate of Banerjee (1978) 21 Cal. 3d 527, 540, provides that exceptions to the general rule must be narrowly construed.)


In 1975, the Commission interpreted "informational material" to include both tangible and intangible materials.  (In re Spellman (1975) 1 FPPC Ops. 16 (copy enclosed.)  In that case, the Commission considered whether a tour of a nuclear power plant was a reportable gift or whether it came within the exception for "informational material."  The tour of the nuclear power plant was not available to the public generally, but was arranged especially to provide information to state government through Mr. Spellman, a legislative official.  The Commission was asked to assume that the tour was arranged at Mr. Spellman's request and that it would not be provided for anyone other than a government official.  The Commission concluded that, under the circumstances of that particular situation, the exception for "informational material" applied to the tour of the nuclear power plant and the value of the tour was not a gift to the official.


There have been other instances, however, where we have viewed the "informational tour" to be a reportable gift to the official.  (See, Olson Advice Letter, No. A-85-218, copy enclosed.)  According to the facts presented in your letter, it appears that the informational tour of the offshore drilling platform provided by Unocal is the kind of tour that we have placed in the "informational material" exception.  (Leidigh Advice Letter, No. A-89-248, copy enclosed.)  The tour is of a privately-owned facility to which public access is restricted.  And, the tour is being arranged specially to provide information to the public official.  


Travel or transportation provided to the public official in connection with a tour generally does not fall into this exclusion.  (Section 82028(b)(1).)  The Commission has recognized one exception, however, to the express language of the statute.  In those instances where the tour is considered to be "informational material" under the Act, we previously have advised that travel expenses are part and parcel of the tour itself if the travel is necessary to the tour, and it is the only means of transportation to the tour site.  (Duffy Advice Letter, No. A-84-084; copy enclosed.)  This appears to be the case here. 


However, under the circumstances that you describe in your letter, the tour and transportation to the tour site do not appear to be limited to specific public officials.  As noted above, in order for the "informational material" exception to apply, the information offered by Unocal, in this case the tour of the offshore drilling platform, must be relevant to the duties and functions of the recipient of that information.  Therefore, for some of the public officials, the value of the tour and travel to the tour site would not be a reportable gift, but for others, it probably would be.  In this regard, please note that the gift and honoraria provisions of the Act place limits on gifts received by public officials.  (Section 89501, $1000 for local elected officials; Section 89504 and 89505, $250 for elected state officials, members of state boards or commissions, and designated employees of state agencies.)


The other costs associated with the tour are for refreshments.  The tour is approximately two hours in length, and you stated in your letter that Unocal would like to serve sandwiches and beverages to the public officials on the offshore drilling platform.  The exclusion contained in Section 82028(b)(1) does not extend to the costs incurred for providing food and beverage.  (Upholt Advice Letter, No. A-82-147, copy enclosed.)  Such costs would be a reportable gift for all the invited officials.  (Duffy, supra.)


I trust this letter provides you with the guidance you have requested.  If you have any further questions regarding this matter, please do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Deanne Stone







Counsel, Legal Division
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