




May 10, 1991

Carla Woodworth

Councilmember, Berkeley City Council

2180 Milvia Street

Berkeley, CA  94704






Re:
Your Request for Confirmation of Telephone Advice 

Our File No. A-91-234

Dear Ms. Woodworth:


You are seeking confirmation of telephone advice provided to you on April 22, 1991, as an elected member of the Berkeley City Council regarding your duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   We provide you with advice pursuant to Regulation 18329 (copy enclosed).  


The following advice is based upon the facts provided in your telephone conversations with this office on April 22, 25 and 29, 1991 and in your fax transmission of April 25, 1991.  The latter communication accurately represents the advice provided to you on April 22.


The Commission provides advice only prospectively and does not provide advice concerning past conduct.  You have indicated that as a result of the telephone advice you abstained from participation on the matter at a recent city council meeting, but that a special meeting could be called if the advice previously provided to you was changed and your participation permitted.

QUESTION


You are a tenant whose landlord has petitioned the local rent board for a rent increase.  A hearing is required.  The rent board is running out of money, and unless a loan is secured it will cease operations for the remainder of the fiscal year.  It has therefore requested a loan from the city council.  As a councilmember, are you permitted to participate in the decision to provide funding to the rent board?

CONCLUSION


You may not participate in the city council decision to provide funding to the rent board if the decision will have a foreseeable material financial effect on your leasehold property interest which is not distinguishable from the effect on the public generally.

FACTS


The Berkeley Rent Stabilization Program is an independent branch of city government with a separately elected board ("rent board").  Among its functions include holding hearings, upon a landlord's petition, to determine whether upward adjustments in individual rents are warranted.  Your landlord has initiated such a petition, and the rent board has preliminarily determined that an upward adjustment of $230 per month, implemented over a period of four-to-five years, in your rent will result if the petition is successful.  You occupy your rental property on a month-to-month tenancy, and currently pay $278 per month.


The rent board is undergoing fiscal difficulties.  The city manager has estimated that it will have no funds to expend, and therefore cease operations, as of April 27, 1991.  The rent board has requested a loan of $200,000 from the city council to enable it to meet its operating expenses for the balance of the fiscal year (until June 30, 1991).


A hearing on the landlord's petition for a rent adjustment is scheduled for May 9, 1991, almost two weeks subsequent to the date on which the rent board's funds are expected to expire.  If the rent board is without sufficient operating funds, it is likely that the hearing on your landlord's petition will, at minimum, be postponed.

ANALYSIS


A public official may not make, participate in, or use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of official's immediate family, or on any real property in which the official has a direct or indirect interest worth one thousand ($1,000) or more.  (Section 87103(b).)


As an elected member of the city council you are a public official.  (Section 82048.)  If your interest in your property is worth more than one thousand dollars, you must disqualify yourself from participating in decisions concerning the proposed subdivision which will have a reasonably foreseeable material financial effect on you or your real property interests that is distinguishable from the effect on the public generally.  (Section 87103(b).)

Foreseeable Financial Effect


When there is a substantial likelihood that the effect of a decision will occur, it is reasonably foreseeable.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act, however, does seek to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow (1977) 70 Cal.App.3d 817, 823.)


On the basis of the fact provided, it appears the city council's decision whether to loan the rent board operating funds for the balance of the fiscal year meets the requirement of reasonable foreseeability.  One effect of the city council's decision to provide the loan would be to permit the rent board to hold the hearing scheduled for May 9, 1991 concerning your landlord's petition for a rent adjustment; you have indicated that if the hearing is held your rent will be increased.  The city council's denial of the requested loan will, at minimum, likely postpone the hearing, and thus the rent increase, at least until either other funding is secured or until the new fiscal year commences.  In either situation, the foreseeability of the effect is reasonable.

Material Financial Effect


In order for the foreseeable effect of a decision to be disqualifying, it must also be material with respect to your real property interests.  (Section 87103(b).)  The Act defines "interest in real property" to include any leasehold interest with a fair market value of $1000 or more.  (Section 82033.)


In order to determine whether the foreseeable effect of a decision is material as to real property in which an official has a leasehold interest, the Commission has adopted Regulation 18702.4 (copy enclosed).  Among other things, this regulation provides that the effect of a decision is material as to a leasehold interest in real property indirectly involved in a decision if   


(d)  The decision will increase the amount of rent for the leased property by $250 or 5 percent, whichever is greater, during any 12-month period following the decision.





Regulation 18702.4(d).


Your participation in a decision on the proposed city council loan to the rent board would therefore be permitted unless the value of your leasehold property interest was $1,000 or more and the decision would result in an increase, at or above a specific amount, for the property you lease.  The impact of the decision on your rent obligation is a factual determination.  In providing advice the Commission does not act as a finder of fact, and thus does not evaluate the accuracy of whatever facts are presented to us.  You have indicated that the current rent obligation is $278 per month, and that as a result of the hearing the rent could be expected to increase approximately $230 per month, implemented over a period of four-to-five years, or approximately $50 per month for each year.  To the extent this information is accurate, it would appear that requirements of Regulation 18702.4(d) have been met.


A disqualifying conflict exists, however, only if your leasehold interest is worth $1,000 or more.  (Section 87103(b).)  You have informed us that your tenancy is premised on a "month-to-month" basis.  Regulation 18233 (copy enclosed) provides that 


The terms "interest in real property" and "leasehold interest" as used in Government Code Section 82033 shall not include the interest of a tenant in a periodic tenancy of one month or less.





Regulation 18233.


The Commission has previously advised that there was no basis for disqualification under Section 87103(b) pursuant to this regulation when an official occupied a residence on a month-to-month tenancy.  (Vose Advice Letter, I-90-415; Bower Advice Letter, I-88-050, copies enclosed.)  However, the Commission has also considered this issue in the context of the City of Berkeley Rent Stabilization Program and concluded that a month-to-month tenancy does, in fact, constitute an "interest in real property" for purposes of Sections 87103(b) and 82033 in the City of Berkeley.


Among the issues considered in In re Overstreet (1981) 6 FPPC Ops. 12 (copy enclosed), the Commission was asked whether the rent board's general counsel could participate in rent board decisions which would have a material financial effect on her interest in the property she rented on a month-to-month tenancy.  The Commission concluded that the month-to-month tenancy did constitute an "interest in real property" worth more than $1,000.  Such a conclusion required the finding of a legal entitlement to occupy the rental unit for a period of several months, so that the rent paid ($237.50/month) multiplied by the number of months would exceed the $1,000 figure.  


By definition, a month-to-month tenancy permits the landlord to recover possession at any time upon thirty days notice.  However, under applicable city ordinances ("Measure D" and subsequent amendments), a landlord was able to recover possession only upon a showing that one of a limited number of circumstances -- e.g., good cause -- existed.  As a practical matter, the Commission concluded in Overstreet that under the ordinance most tenants would be able to occupy the leased property indefinitely if they continued to pay rent. 


Similarly, under city ordinances you are entitled to remain in occupancy in the leased premises provided you continue to pay rent.  Because it is reasonably foreseeable that you are legally entitled to occupy the rental unit for the requisite period of time - approximately three and one-half months - to attain the $1,000 threshold (three and one-half multiplied by $278 monthly rental payments), the prohibitions of Section 87103(b) apply.  Your leasehold interest is thus worth more than $1,000.


To the extent the foreseeability and materiality requirements of Section 87103(b) and Regulation 18702.4(d) have been met, it would therefore appear that a disqualifying conflict was present with respect to your participation in the city council's decision whether to loan operating funds to the rent board.

The "Public Generally" Exception


Even if it is your conclusion that a disqualifying conflict would be present, you are nevertheless still permitted to participate in decisions concerning the proposed subdivision if the effect of the decision on your interests is not distinguishable from the effect on the public generally.  (Section 87103.)


The financial effect of a decision on your leasehold property interest is distinguishable from the effect on the public generally unless the decision's effect on your interest is substantially the same as it is on all members of the public or a significant segment of the public. (Regulation 18703; Jorgensen Advice Letter, No. A-90-017; In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77, copies enclosed.)  The "public generally" is comprised of the entire jurisdiction of the agency in question.  (In re Legan, supra.)  Those facts indicating how, and whether, the proposed decision to loan funds to the rent board will impact all, or a significant segment, of the city's residents would required assessment.  If a disqualifying conflict exists, you must determine, based on your circumstances, whether the "public generally" exception would apply to permit your participation in the loan decisions.   We cannot conclude, on the basis of the information you have provided, that this exception is applicable in your situation.  


I hope this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, or wish to supplement your advice request with additional information, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman

