




May 24, 1991

Heather C. McLaughlin

Assistant City Attorney

City of Alameda

City Hall, Room 314

Santa Clara Avenue at Oak Street

Alameda, CA  94501






Re:  Your Request for Informal Assistance







Our File No. A-91-236

Dear Ms. McLaughlin:


You have requested advice on behalf of City Councilmember Karin Lucas concerning her duties under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


The City of Alameda is in the process of adopting a redevelopment plan for the Business and Waterfront Improvement Project.  Councilmember Lucas owns improved real property located 200 feet from the western boundary of the proposed project area.  May Councilmember Lucas participate in the hearing and vote on the adoption of the proposed development plan?

CONCLUSION


The conflict-of-interest provisions of the Act prohibit Councilmember Lucas from making, participating in making, or in any way attempting to use her official position to influence the decision in question, unless the decision will have no financial effect upon her real property interests.

FACTS


In her capacity as Alameda City Councilmember, Karin Lucas also serves on the board of the Community Improvement Commission ("CIC"), which is the city's redevelopment agency.  The city is in the process of adopting a redevelopment plan for the Business and Waterfront Improvement Project.  The city council and the CIC will be holding a joint public hearing on the proposed redevelopment project on May 21, 1991.  


The Business and Waterfront Redevelopment Area includes the major older commercial and industrial areas of the city.  Overall, the proposed area comprises about 10% percent of the city's total area and 54% of the city's commercial and industrial areas.  In order to accomplish comprehensive revitalization of the older commercial and industrial areas of the city, the proposed redevelopment area includes only areas currently designated for commercial/industrial uses, and virtually no residential areas.  The proposed redevelopment project includes public improvement projects such as commercial building rehabilitation and facade improvements, transportation improvements, storm drainage improvements, curb and gutter improvements, public parking improvements, expansion of civic facilities, recreational open space, and low and moderate income housing improvements.


Councilmember Lucas owns a lot developed with two buildings in front and a garage building in back at 2522 and 2254 Encinal Avenue.  The lot is located 200 feet from the western boundary of the proposed project area, west of the intersection of Encinal and Oak.  On the first floor of each of the two buildings in the front, there are a total of three professional office suites.  On the second floor of each building, there is one apartment.  

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or using his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Sections 87103(b) and (c).


Councilmember Lucas is a member of the Alameda City Council and Community Improvement Commission; therefore, she is a public official under the Act.  (Section 82048.)  Under the foregoing sections, Councilmember Lucas may not participate in any decision which will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on any of the economic interests described above.

Reasonably Foreseeable Financial Effect - Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)


The decision presently before the city council and the CIC will determine the type of development activity which will occur in the Business and Waterfront Redevelopment Area.  It is reasonably foreseeable that this decision to adopt the redevelopment plan for the Business and Waterfront Improvement Project will indirectly affect the value of real properties located nearby.  (Holland Advice Letter, No. A-88-412, copy enclosed.)  It is necessary, therefore, to next determine whether the effect on Councilmember Lucas' real property interests will be material.


Regulation 18702.3 (copy enclosed) provides specific guidelines for determining whether the effects of a governmental decision indirectly affecting real property interests of a public official are material.  Subdivision (a) of Regulation 18702.3 provides in pertinent part that the effect of a decision is material as to real property in which an official has a direct, indirect, or beneficial ownership interest, if:


The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.





Regulation 18702.3(a)(1).


Your letter suggests that adoption of the proposed redevelopment plan will not affect Councilmember Lucas' interests in real property.  You offer several reasons for this belief.  First, you state that the 2200 block of Encinal is dominated by the high school across the street from Councilmember Lucas' property and by adjacent residential use.  According to Councilmember Lucas, her property is developed to its highest and best use.  In Councilmember Lucas' opinion, it is highly unlikely that the proposed redevelopment project, which is intended to improve commercial and industrial areas, will result in any changes in her block.  Furthermore, you point out that her property is zoned R-6 which allows a mix of residential and professional offices but restricts the location of professional offices in the commercial and industrial zones, the area under consideration by the city.


However, the issue is not whether the governmental decision will result in any changes on Councilmember Lucas' block.  Nor is the issue the fact that zoning requirements restrict or allow professional offices.  The issue raised by your letter is whether the financial effect of the city council decision in question on Councilmember Lucas' interests in real property is foreseeable and material.  (See, Merkuloff Advice Letter, No. 90-542; and Case Advice Letter, No. 90-059; copies enclosed.)  


Councilmember Lucas has interests in real property located within close proximity to the proposed redevelopment project.  Redevelopment zones are created for the precise purpose of upgrading portions of a community and creating a positive financial impact on investments and property values in the zone.  Thus, it is intended and anticipated that redevelopment will have a financial impact on real property and businesses located in and near the redevelopment zone and such positive financial effects are therefore reasonably foreseeable.  (In re Gillmor (1977) 3 FPPC Ops. 38, copy enclosed.)  Such is the case here.  


According to your letter, massive improvements include commercial building rehabilitation and facade improvements, transportation improvements, storm drainage improvements, curb and gutter improvements, public parking improvements, expansion of civic facilities, recreational open space, and low and moderate income housing improvements.  These improvements clearly will enhance the value of the redevelopment area as well as the property immediately adjacent to the project area..  Accordingly, we believe it is reasonably foreseeable that the city council's decision regarding the proposed redevelopment project will have a material financial effect on Councilmember Lucas' interests in real property. 


Councilmember Lucas' tenants are sources of income to her.  Pursuant to Section 87100 and 87103(c), she may not participate in a decision, if the decision will have a material financial effect on a source of income aggregating $250 or more in the previous 12 months.  We do not have any information regarding these sources of income.  Regulations 18702.2 - 18702.6 (copies enclosed) apply to determine whether the decision to adopt the redevelopment plan will have a material financial effect on the sources of income to her.

Public Generally


Even if Councilmember Lucas has an economic interest that will be materially financially affected by the adoption of the proposed redevelopment project, she still may make, and participate in making, this decision if the effect on her interests in real property is not distinguishable from the effect on the public generally.  (Section 87103; Miller Advice Letter, No. A-82-119; copies enclosed.)  For city council members, the public consists of all residents of the city.  Thus, disqualification is required unless the decision will affect Councilmember Lucas' interests in real property in substantially the same manner as it will affect all residents of the city, or a significant segment of the residents of the city.  (Regulation 18703, copy enclosed.)  


Because Councilmember Lucas' interests in real property are in the immediate vicinity of the redevelopment project area, her real property interests will not be affected in substantially the same manner as those of property owners at a greater distance from the project.  (Cf. In re Owen (1976) 2 FPPC Ops. 77, copy enclosed.)  However, as the number of people owning rental buildings which are within a 300-foot radius of the project area's boundaries is much smaller and as the effects on such persons and their interests will be much more direct and particular, the financial effects on such persons and their property interests are distinguishable from the effects on the public generally.  (In re Legan, (1985) 9 FPPC Ops. 1, copy enclosed.)

Disqualification


When a public official determines that he or she is required to disqualify from participating in a decision, the public official may not participate in discussions or vote on the issues or otherwise use his or her position to influence the decision.  (Regulation 18700.1, copy enclosed.)  To abstain from participation, the official must disclose his or her disqualifying economic interests on the record and then refrain from participating in or attempting to influence the decision.  (Regulation 18700(b)(5), copy enclosed.)  In general, a disqualified official may not vote on the decision, make or second a motion, engage in debate, ask questions, or otherwise take part in the decisionmaking process.  However, statements to the press or general public, outside of the meeting of the board of supervisors, are not prohibited.  (Regulation 18700.1(a).) 


I trust this letter answers your question.  If you have any further questions regarding this matter, please do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Deanne Stone







Counsel, Legal Division
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Enclosures

