SUPERSEDED IN PART BY A-97-579 (Cronin) & 18702.1 (a)(4) 

July 16, 1991

Steven N. Skolnik

2001 Wilshire Boulevard, Suite 600

Santa Monica, CA  90403

Re:  Your Request for Informal Assistance

Our File No. I‑91‑240

Dear Mr. Skolnik:

This letter is in response to your request for advice regarding the duties and responsibilities of City of Huntington Park Councilmembers William P. Cunningham, Thomas E. Jackson, and Jack W. Parks under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  Your request for advice is general in nature and seeks general guidance.  Accordingly, we are providing you with informal assistance pursuant to the provisions of Regulation 18329.  Our advice is prospective in nature.  We make no comments regarding past conduct.

QUESTIONS
1.  Three councilmembers are the subject of a law enforcement investigation.  Do the conflict‑of‑interest provisions of the Act require that the councilmembers disqualify themselves from participating in governmental decisions regarding whether the city should provide them with a criminal defense? 

2.  Do the provisions of the Act require each councilmember to disqualify himself from voting on the matter of whether the city should provide the other two councilmembers with a defense? 

3.  If the conflict‑of‑interest provisions of the Act require the three councilmembers to disqualify themselves from participating in decisions regarding whether the city should provide them with a defense, may any one of them participate in such decisions for purposes of obtaining a quorum?

CONCLUSIONS
1.  The conflict‑of‑interest provisions of the Act do not require the three councilmembers to disqualify themselves from participating in decisions regarding whether the city should provide them with a criminal defense so long as payment of attorneys' fees is in the nature of compensation.  Generally, when a governmental entity pays for the attorneys' fees of its officers or employees for acts within the scope of their employment, the payment is in the nature of compensation if the payment of the attorneys' fees is authorized by law.

2.  If one of the councilmembers must disqualify himself from participating in decisions regarding his own defense, he may not participate in decisions regarding the defense of the other two councilmembers.  

3.  If the three councilmembers are disqualified from participating in the decisions, one of the disqualified councilmembers may be selected at random for purposes of obtaining a quorum and may then participate in the decisions in accordance with the Commission regulation governing legally required participation.

FACTS
You are the city attorney for the City of Huntington Park.  In that capacity you seek our advice to determine the duties and responsibilities of three City of Huntington Park Councilmembers under the provisions of the Act.

Councilmembers William P. Cunningham, Thomas E. Jackson, and Jack W. Parks have requested that the city provide a defense for them in a criminal matter pursuant to the provisions of Section 995.8.  These three councilmembers are involved in the same law enforcement investigation.  The City of Huntington Park has a five member city council.  Accordingly, if three councilmembers are disqualified from participating in these decisions, the city council is unable to achieve a quorum.    

ANALYSIS
Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they have a financial interest.  An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, on a member of the official's immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.

Section 87103.

The effect of a governmental decision is material if the decision will result in the personal expenses, income, assets (other than interest in real property), or liabilities of the official or his or her immediate family increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  For purposes of our analysis, we assume that the cost of legal representation with respect to this matter will exceed $250 for each councilmember represented.  Accordingly, the decision to authorize the city to provide a criminal defense is material in that it will increase or decrease the assets or liabilities of each councilmember by $250 or more.

We must now determine whether voting on the matter of providing the councilmembers with a defense constitutes the making of a governmental decision.  Regulation 18700 provides in pertinent part that making or participating in the making of a governmental decision does not include:

Actions by public officials, employees, or employee representatives relating to their compensation or the terms or conditions of their employment or contract.

Regulation 18700(d)(3).

The Commission has determined that it is necessary that public officials be permitted to make and participate in making decisions affecting their own compensation and the terms and conditions of their own employment or contract.  (Schectman Advice Letter, No. A‑87‑226.)  Accordingly, if providing the councilmembers with a defense is a component of the terms and conditions of their employment with the city, they may participate in decisions regarding whether the city should provide them with a defense.

We have previously advised that councilmembers may participate in and vote on matters concerning granting fringe benefits for themselves when the fringe benefits are of the type which normally are considered to be a part of an employee's compensation under the Act.  (Flitner Advice Letter, No. A‑87‑096.)  In some circumstances, payment of attorneys' fees by a public entity, even in the defense of a criminal action against public officials, may be in the nature of a fringe benefit and therefore in the nature of compensation to the official.

For example, under Section 995.8, a public entity is not required to but may provide for the defense of a criminal action brought against an employee if the criminal action is brought on account of an act or omission in the scope of employment with the public entity.  Such a defense is proper if the public entity determines that providing a defense would be in the best interests of the public entity and that the employee acted, or failed to act, in good faith, without malice, and in the apparent interests of the public entity.  (Section 995.8.)  Because this section contemplates that the acts being defended are undertaken within the scope of an official's public employment, payment of the attorneys' fees would be a logical benefit of office and thus compensation to the official.  

We do not analyze or comment upon whether Section 995.8 or any other similar statute, ordinance or charter provision applies to these three councilmembers.  Nevertheless, if any statute, ordinance or charter provision permits the payment of their attorneys' fees for the defense of a criminal matter relating to the councilmembers' acts within the scope of their public employment, we will consider the payments to be in the nature of compensation from the city.  In such cases, the public officials involved in the criminal action may participate in decisions regarding whether the public entity will provide them with a defense against the charges.   

Conversely, if providing the councilmembers with a defense is determined not to involve their compensation or conditions of employment because their acts or omissions do not fall within the scope of their public employment, then the three councilmembers would be disqualified from participating in decisions regarding whether the city will pay for the cost of the criminal defense.

You have asked whether a disqualified councilmember may participate in governmental decisions regarding whether the city will pay for the defense of the other two councilmembers.  We conclude that a disqualified councilmember may not participate in such decisions.  This is so because it is reasonably foreseeable that such decisions will have a material financial effect on all three councilmembers.  Once the city council determines to provide or to deny a defense to one councilmember, it is unlikely that it will reach a different conclusion with respect to the other two councilmembers.  Therefore, it is reasonably foreseeable that any decision regarding the criminal defense will affect the financial interests of all three councilmembers.  Accordingly, a disqualified councilmember may not participate in such decisions unless his or her participation is legally required to obtain a quorum as discussed below.

Legally Required Participation

If it is determined that the three councilmembers are disqualified from participating in decisions regarding whether the city should provide them with a criminal defense, the city council will not have a quorum to discuss such matters.  Section 87101 allows an otherwise disqualified official to participate in a decision if his or her participation is "legally required."  Regulation 18701(a) defines "legally required" participation as follows:

A public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Government Code Section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.

Regulation 18701(a).

In its Hudson opinion, the Commission recommended that a disqualified official be chosen by "lot or other means of random selection" to make up the necessary quorum.  (See In re Hudson (1978) 4 FPPC Ops. 13, 18.  Accordingly one of the three disqualified councilmembers may be selected at random to participate in decisions regarding whether the city will provide the three councilmembers with a defense.  The extent to which the councilmember may participate is set forth in Regulation 18701.

We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322‑5901.\

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Blanca M. Breeze

Counsel, Legal Division
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