




June 26, 1991

Pamela Albers

RICHARDS, WATSON & GERSHON

Thirty-Eighth Floor

333 South Hope Street

Los Angeles, CA  90071-1469






Re:  Your Request for Informal Assistance







Our File No. I-91-246

Dear Ms. Albers:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Avalon Planning Commissioner Albert Solomon under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request seeks general guidance and, therefore, we are treating your letter as a request for informal assistance pursuant to the provisions of Regulation 18329 (copy enclosed).

QUESTIONS


1.  Does resolution of a disputed claim constitute "income" for purposes of the Act?


2.  If resolution of a disputed claim constitutes "income" for purposes of the Act, do the conflict-of-interest provisions of the Act require that Planning Commissioner Solomon disqualify himself from participating in decisions regarding his creditor?

CONCLUSION


1. and 2.  When a decision to forgive or reduce a debt is the product of a bona fide business judgment that all or part of the debt is uncollectable, the forgiveness is not a disqualifying financial interest.  However, this is a factual determination which must be based on a careful analysis of available data.  Accordingly, we are unable to reach a determination regarding this potentially disqualifying source of income.

FACTS


Planning Commissioner Solomon was appointed to the Avalon Planning Commission in July, 1990.  In 1980, Planning Commissioner Solomon entered into a fair market lease of certain improved property owned by the Santa Catalina Island Company ("SCICo").  SCICo is the largest single owner of land in the City of Avalon.


For the past eleven years, Planning Commissioner Solomon has operated a restaurant, cocktail bar, and lounge on the leased premises.  Section 4.1 of the lease, which you have submitted for our consideration, provides that Planning Commissioner Solomon will pay SCICo an annual base rent.  In addition to the annual base rent, Section 4.2 provides that Planning Commissioner Solomon will pay to SCICo six percent of gross sales of food plus ten percent of all other gross sales.


"Gross sales" are defined in Section 4.2 to include "all revenue of every kind and nature from any source whatsoever arising from the use or occupancy of the leased premises."  The lease further provides that "gross sales" shall not include revenues from meals furnished to employees when on duty.


From 1980 through October, 1990, Planning Commissioner Solomon calculated the employee meal exclusion from gross sales based upon a flat amount of $13 for each employee on duty.  Mr. Solomon has advised you that he did so pursuant to an oral agreement with SCICo's former comptroller Mr. Rai Roberts.  Prior to October, 1990, Planning Commissioner Solomon believed that SCICo did not require meal tickets or similar proof of employee meals.  Accordingly, Planning Commissioner Solomon did not keep such records.


In late 1990, SCICo conducted an audit of Mr. Solomon's business.  Following the audit, SCICo requested that Planning Commissioner Solomon provide written proof of the employee meal exclusion for the preceding three years.  Planning Commissioner Solomon was unable to produce such documentation.  SCICo then made demand upon Planning Commissioner Solomon for payment of $52,000, the amount of percentage rent claimed to be owing for the deducted employee meals, together with interest at the rate of ten percent per annum.  Planning Commissioner Solomon denies that the exclusion of employee meals was improper and denies that any amount is due to SCICo.  


In a letter which you have enclosed for our review, SCICo advises Planning Commissioner Solomon that SCICo is cancelling the $52,000 debt.  The letter further states that this cancellation of the debt is not intended as a gift and advises Planning Commissioner Solomon that as of January 1, 1990, deductions from gross receipts for employee meals will be disallowed and a default on the lease declared unless such deductions are fully documented. 


You represent Planning Commissioner Solomon who has requested that you seek our advice on his behalf.

ANALYSIS


Section 87100 prohibits public officials from making, participating in making, or in any way attempting to influence a governmental decision in which they know or have reason to know they have a financial interest.  A planning commissioner is a public official.  (Section 82048.)


An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of his or her immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.






Section 87103.


You specifically seek our advice regarding the sum of $52,000 which constitutes the alleged debt which SCICo has cancelled.  We now proceed to determine the character of this debt cancellation.  


For purposes of Section 87103(c), the term "income" means:


...a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse....




Section 82030(a), emphasis added.



It would thus appear that the sum of $52,000 is "income" received by Planning Commissioner Solomon, and thus a disqualifying financial interest under the conflict-of-interest provisions of the Act.  


However, we have previously advised, within the context of political contributions, that if a decision to forgive or reduce a debt is the product of a bona fide business judgment that all or part of the debt is uncollectable, the forgiveness or reduction will not be considered a contribution.  (Steinberg Advice Letter, No. A-86-344; Riddle Advice Letter, No. I-89-536 (copies enclosed).)  The same rationale is applicable to your facts.  


Your letter and the documents you have submitted for our consideration indicate that a legitimate dispute exists regarding the sum of $52,000 allegedly owed to SCICo.  Planning Commissioner Solomon and SCICo have been doing business for a number of years and will continue to do business under the terms of the lease despite the existing disagreement regarding the terms of the lease.  Additionally, SCICo states in its letter to Planning Commissioner Solomon:


Based on our audit of your El Encanto operations for the years 1987-1989, inclusive, we have discovered that Solomon's Landing has been deducting employee meals (among other things) from their reported gross income in calculating the percentage rent to the Santa Catalina Island Company.  The amount of additional rent due is $52,000.00.  Although you allege that permission for such deductions was granted by Rai Roberts, our former Controller, there is no documentation from either Solomon's Landing or SCICo. amending the lease agreement or even acknowledging that the discussion took place.  Further, you state that you do not have the resources to pay this past due rent which would, therefore, result in default if we demanded payment as provided by the lease and that you are insolvent.

* * * 

...because you are insolvent, we are, at your request, cancelling this $52,000 debt.  In so doing, we do not intend this to be a gift.


These statements, coupled with the fact that the parties will continue to do business under the terms of the lease, would seem to indicate the existence of a legitimate dispute.  However, the determination of whether cancellation of the disputed debt was based upon a bona fide business judgment is a question of fact which will depend upon a review of all the surrounding circumstances.  Factors to be considered in reaching this determination would include, for example, an analysis of SCICo business practices to establish how SCICo has dealt with other debtors, whether it is customary for SCICo to fail to pursue disputed claims, and whether SCICo has, in fact, cancelled other outstanding debts when the claim for payment was disputed.   


The Commission does not act as a finder of fact.  Accordingly, we are unable to determine whether cancellation of the outstanding debt was a bona fide business decision.  This determination must be reached through an analysis of all pertinent facts.  We caution, however, that under Section 87103(b), an "interest in real property" includes a lease.  Therefore, Planning Commissioner Solomon is disqualified from participating in decisions which would have a foreseeable and material financial effect on his leasehold interest.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel

