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May 16, 1991

Thomas P. Davies

P.O. Box 900009

San Diego, CA  92190

Re:
Your Request for Advice

Our File No. A‑91‑256

Dear Mr. Davies:

This is in response to your letter requesting advice as a member of the Grossmont Union High School Board of Education concerning your responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  

QUESTION

May you participate in Grossmont Union High School Board of Education decisions regarding a contract with Littler, Mendelson, Fastiff and Tichy to act as general counsel for the board where you are currently involved in litigation against the board and Littler, Mendelson, Fastiff and Tichy, as the general counsel, is handling the litigation?

CONCLUSION

While the circumstances presented in your letter may create the appearance of a conflict of interest, currently, you do not have an economic interest in decisions regarding who acts as the general counsel to the Grossmont Union High School Board of Education.  Under the Act a conflict of interest exists only where an official's economic interest is involved in a decision.  

However, if the decision will affect the outcome of the lawsuit and the lawsuit will affect your income, assets or liabilities by $250 or more, you may not participate in the decisions.

FACTS

In January, 1988 you and your spouse filed a lawsuit in the Superior Court of the State of California against the Grossmont Union High School District (the "district"), its trustees and certain administrators and staff members.  On November 12, 1988, you entered into a civil compromise with the district.  One of the conditions in the agreement was that neither you nor your spouse would ever seek, apply for, or accept future employment or office with the district in any capacity.

On November 6, 1990 you were elected to the Grossmont Union High School Board of Education.  On November 15, 1991, the governing board of the district determined that the district should pursue legal enforcement of the settlement to set aside your election.  Subsequently, a federal district court ordered you to surrender your seat under penalty of contempt.  On February 11, 1991, the Ninth Circuit Court of Appeals reversed the lower court's decision.  On March 4, 1991, the governing board of the district determined that the matter should be appealed to the United States Supreme Court.  The decision to pursue the matter was taken in closed session of the board and without your being present.

During these events, the firm of Littler, Mendelson, Fastiff and Tichy (the "firm") has been under contract to act as general counsel for the district.  The firm, in addition to other legal duties, has represented the district through each stage of the litigation concerning you and your spouse.

The district's contract with the firm will be up for reconsideration in June, 1991.  You would like to participate in the consideration of the continuation of the contract and would like to initiate an earlier time to consider the contract to permit the taking  of bids for a new general counsel, should this become necessary.

ANALYSIS

The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this purpose, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which  the official has a financial interest.  As a member of the Grossmont Union High School Board of Education you are a public official under the Act.  (Section 82048.)  Consequently, you may not participate in any decision which will have a foreseeable and material financial effect on your own economic interests.  

Section 87103 sets forth economic interests which are potentially disqualifying financial interests under the Act:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.

However, your facts do not reveal any economic interests in the law firm.  You hold no investment interests in, or positions with the firm.  (Section 87103(a) and (d).)  Further, you have not received income from the firm of $250 or more in the past 12 months.  (Section 87103(c).)  Further, we presume that the firm has not provided gifts of $250 or more to you in the past 12 months.  (Section 87103(e).)  Finally, the decision does not concern property in which you have an interest of $1,000 or more.  (Section 87103(b).)  

Direct Effects on Your Assets Income and Liabilities

However, governmental decisions may still be disqualifying where the decision will result in your personal expenses, income, assets, or liabilities increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4), copy enclosed.)  

For example, a decision which will foreseeably affect potential damages against you personally may be disqualifying because you are potentially liable for $250 or more in damages.  In our advice letter to Donald E. Smith (Smith Advice Letter, No. A‑87‑305, copy enclosed) we advised that a defendant/public official could not participate in decisions to settle the punitive damages portion of a lawsuit or in decisions pertaining to whether the agency should pay the official's punitive damages if the plaintiff was successful in the litigation.  This was because the agency had no obligations to pay the putative damages, and the agency's decision to pay them would alleviate a debt of the official.  

You stated that the district has decided, without your involvement, to pursue an appeal to the Supreme Court.  In addition, you stated that the contract with the firm was for general counsel services which include the lawsuit, but that the decision on the general counsel contract would not affect the ability of the firm to continue the lawsuit if the other members of the governing board decide this is appropriate.  Under these facts, it does not appear that the decision on the contract with the firm will affect the lawsuit or your income assets or liabilities by $250 or more.  Thus, absent such an effect, the Political Reform Act does not prohibit you from participating in the contract decisions.  However, if the decision on the contract will affect the ability of the district to pursue it's lawsuit, disqualification is required.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
John W. Wallace

Counsel, Legal Division
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