




July 15, 1991

Earl J. Cantos, Jr. 

Deputy to Board Member 

Ernest J. Dronenburg, Jr.

State Board of Equalization

110 West C Street, Suite 1709

San Diego, CA  92101






Re:  Your Request For Informal Assistance







Our File No. I-91-259

Dear Mr. Cantos:


You have requested confirmation of telephone advice provided to you on behalf of Board of Equalization Member Ernest J. Dronenburg, Jr. and the entire State Board of Equalization concerning the application of the mass mailing provisions of the Political Reform Act (the "Act"). \  It appears your question is hypothetical in nature at this time.  Consequently, we are treating your request as one for informal assistance. 

QUESTIONS


1.  May the Board of Equalization mail 200 copies of its annual report, which contains photographs and other references to the five Board of Equalization members, in a single calendar month without violating the mass mailing restriction of the Act?


2.  In addition to those mailed by the district, may each member of the Board of Equalization send 200 copies of the annual report in a single calendar month without violating the mass mailing restrictions of the Act?

CONCLUSIONS


1.  Since a mailing of less than 201 substantially similar pieces of mail in a calendar month is not a "mass mailing" under the Act, such a mailing would not be subject to the mass mailing restrictions of the Act.  


2.  Each elected member of the Board of Equalization may send 200 copies of the annual report in a single month without the mailings being cumulated for purposes of the mass mailing restrictions of the Act, provided the member does not know or have reason to know that the agency has also mailed 200 copies of the report in the same calendar month or the member has coordinated the mailing with other members.

FACTS


The Board of Equalization (the "board") is made up of four elected members, each representing a specified district in the state, and one ex-official member, the State Controller, who is elected statewide.  


The board distributes a report on the state of the agency on an annual basis.  In addition, each individual Board member may send out copies of the annual report independently from the general agency mailing.  You have indicated that the annual report may include the signatures, pictures, and biographies of the board members.

ANALYSIS

Mass Mailings Generally


In June 1988, Proposition 73 amended Section 89001 of the Act to provide:  "No newsletter or other mass mailing shall be sent at public expense."  This prohibition on certain publicly funded mailings applies only to a "mass mailing" as defined in the Act.  "Mass mailing" means over two hundred substantially similar pieces of mail, but does not include mail which is sent in response to an unsolicited request, letter or other inquiry.  (Section 82041.5; Regulation 18901(a)(4), copy enclosed.)  If less than 201 of the same or substantially similar items are sent in a calendar month, the regulation would not restrict the mailing.  


Moreover, items that are mailed in response to unsolicited requests for information or mailings that fall within the exceptions in Regulation 18901(b) are not counted toward the 201 that equate to a mass mailing.  (Regulation 18901(c)(4).)


Finally, Regulation 18901(a) provides that a mailing is prohibited only if all of the following apply: 


(1)  Any item sent is delivered, by any means, to the recipient at his or her residence, place of employment or business, or post office box.  For purposes of this subdivision (a)(1), the item delivered to the recipient must be a tangible item, such as a videotape, record, or button, or a written document.


(2)  The item sent either:



(A)  Features an elected officer affiliated with the agency which produces or sends the mailing, or


(B)  Includes the name, office, photograph, or other reference to an elected officer affiliated with the agency which produces or sends the mailing, and is prepared or sent in cooperation, consultation, coordination, or concert with the elected officer;


(3)(A)  Any of the costs of distribution is paid for with public moneys; or



(B)  Costs of design, production, and printing exceeding $50.00 are paid with public moneys, and the design, production, or printing is done with the intent of sending the item other than as permitted by this regulation.


(4)  More than two hundred substantially similar items are sent, in a single calendar month, excluding any item sent in response to an unsolicited request and any item described in subdivision (b);





Regulation 18901(a).


Thus, if less than 201 items are mailed or delivered to a person's home, office or post office box, inclusion of the names, photographs and signatures of elected officials is not prohibited.

Independent Mailings of the Board's Elected Members


Generally, the mailings of elected officers of an agency are considered separately in applying the mass mailing restriction of the Act and an elected officer is not required to monitor the mailings of other elected officers of the agency.  Thus, where multiple elected members of an agency, such as the Legislature or Board of Equalization, independently distribute 200 copies or less of the same item, the mass mailing restriction of the Act would not apply to those mailings.  


However, this conclusion would be different if an elected officer of an agency coordinates with other elected members of the agency in order to circumvent the mass mailing restrictions of the Act.  Moreover, if the elected officer knows or has reason to know that the agency has already mailed 200 copies of the report in the same calendar month, the elected officer's mailing would be cumulated with those of the agency with respect to the mass mailing restrictions of the Act.


Thus, neither the agency or any elected officer of the agency may coordinate the mailing of a single item to maximize it's distribution. 


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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