




June 25, 1991

Phillip Isenberg

Assemblymember, Tenth District

California Legislature

State Capitol, Room 6005

Sacramento, CA  95814






Re:  Your Request for Informal Assistance







Our File No. I-91-267

Dear Assemblymember Isenberg:


This is in response to your letter regarding the conflict of interest provisions of the Political Reform Act (the "Act").   Since your letter does not mention a specific governmental decision, we are treating it as a request for informal assistance. 

QUESTION


Will you face any conflict of interest in acting as an unpaid executor of an estate when, as part of your duties as an executor, you will be temporarily managing a lobbying business?

CONCLUSION


Acting as an executor, whether paid or unpaid, would not, in itself, create a conflict of interest.  However, the facts that you have provided indicate you may have an economic interest resulting from your duties as executor in connection with the temporary management of the decedent's lobbying business.  Conflicts of interest are determined in the context of participation in particular governmental decisions.  Whether or not you may participate in certain types of governmental decisions will depend upon the effect of those decisions upon the decedent's lobbying business. 

FACTS


You are the Assemblymember for the Tenth Assembly District of California.  You have recently been named executor of the estate of the late Bernard Teitelbaum, a lobbyist.  


It is your intention to assume the position of executor and to waive any fees due you as a result of your duties as executor. In a recent telephone conference with a member of your staff, I was informed that you will not accept any reimbursement for costs incurred by you as executor.  Among the duties you anticipate are the temporary management and handling of the possible sale of the lobbying business of the decedent.

ANALYSIS


Section 87100 prohibits a public official at any level of state or local government from making, participating in making, or in any way attempting to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


In addition, effective January 1, 199l, the California Legislature enacted statutes which provide for administrative penalties for members of the Legislature for the violation of the conflict of interest provisions of the Act.  Specifically, Section 87102.5 provides for administrative penalties for any legislator who makes, participates in making, or otherwise uses his or her official position to influence certain specified decisions in which the official has a financial interest.

I.  Do You Have a Financial Interest Under the Act?


A legislator has a "financial interest" in a decision if the decision will have a  reasonably foreseeable material financial effect on any of the economic interests set forth in Section 87103 of the Act.  Those interests, among others, would include:


Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(d), emphasis added.


In your situation as unpaid executor and based upon the information provided, the only apparent economic interest that you would have would be the position of management of the decedent's lobbying business.  Accordingly, you may be subject to administrative penalties should you participate in certain governmental decisions which might affect that economic interest.

II.  Is The Decision a Governmental Decision Subject to the Administrative Penalties of the Act?


Section 87102.5(a) provides that administrative penalties for conflict of interest violations may be assessed against members of the Legislature with respect to the following types of decisions:


(1)  Any state governmental decision, other than any action or decision before the Legislature, made in the course of his or her duties as a member.


(2)  Approval, modification, or cancellation of any contract to which either house or a committee of the Legislature is a party.


(3)  Introduction as lead author of any legislation that the member knows or has reason to know is nongeneral legislation.


(4)  Any vote of a legislative committee or subcommittee on what the member knows or has reason to know is nongeneral legislation.


(5)  Any roll call vote on the Senate or Assembly floor on an item which the member knows is nongeneral legislation.


(6)  Any action or decision before the Legislature in which all of the following occur:



(A)  The member has received any salary, wages, commissions, or similar earned income within the preceding 12 months from a lobbyist employer.



(B)  The member knows or has reason to know the action or decision will have a direct and significant financial impact on the lobbyist employer.



(C)  The action or decision will not have an impact on the public generally or a significant segment of the public in a similar manner.


(7)  Any action or decision before the Legislature on legislation that the member knows or has reason to know will have a direct and significant financial impact on any person, distinguishable from its impact on the public generally or a significant segment of the public, from whom the member has received any compensation within the preceding 12 months for the purpose of appearing, agreeing to appear, or taking any other action on behalf of that person, before any local board or agency.


Section 87102.5(b)(6) excludes from the decisions listed above a vote on the Budget Bill as a whole, a vote on a consent calendar, a motion for reconsideration, a waiver of any legislative rule, or any purely procedural matter.


If a decision does fall into the coverage of one of the categories listed above, it must be determined whether the legislator has a financial interest in the decision.  A "financial interest" requires the existence of three components:  


(1)  An economic interest as set forth in Section 87103 of the Act; (discussed above)


(2)  Reasonable foreseeability that the governmental decision will have a financial effect on the economic interest; and, 


(3)  A material financial effect on the official's interest.  (Section 87103.)

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 898-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re: Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)

Materiality


The initial step in assessing the materiality of the financial effect of a governmental decision requires a determination as to whether the involvement of the official's economic interest is direct or indirect.  Regulation 18702.1(b), copy enclosed, states that a person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.

