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June 7, 1991

Lawrence P. Klose

City Attorney

500 Castro Street

P. O. Box 7540

Mountain View, CA  94039‑7540

Re:  Your Request for Advice

Our File No. A‑91‑284

Dear Mr. Klose:

This letter is in reply to your request for advice regarding the duties and responsibilities of City of Mountain View Councilmember Dena Bonnell under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  

QUESTIONS

1.  Do the conflict‑of‑interest provisions of the Act require Councilmember Bonnell to disqualify herself from participating in decisions regarding the location of a park across the street from her residence?

2.  If the issue of the park site designation is segregated, discussed, and acted upon by the remainder of the city council without Councilmember Bonnell's participation, may the councilmember participate in consideration of the remainder of the Old Mountain View Neighborhood Preservation Plan?

3.  In order to participate in the remainder of the study, must the proposals for nearby areas addressed in the traffic neighborhood improvement segments also be segregated?

4.  Would the result change if the councilmember's residence were income‑producing property rather than her personal residence?

CONCLUSIONS

1.  The conflict‑of‑interest provisions of the Act disqualify Councilmember Bonnell from participating in decisions regarding the location of a park across the street from her residence.

2.  If the issue of the park site designation is segregated, discussed, and acted upon by the remainder of the city council without councilmember Bonnell's participation, the councilmember may be able to participate in other decisions regarding the plan which will not affect her interests in real property materially.

3.  Councilmember Bonnell may participate in decisions regarding projects located within 300 feet of her residence if such projects will not have a material financial effect upon the value of her residence.  

4.  This advice would not change if the councilmember's real property consisted of rental property.


FACTS

Councilmember Dena Bonnell owns her personal residence located at 418 Mercy Street in the City of Mountain View.  For purposes of this inquiry, you have asked us to assume that her equity in this home exceeds $100,000.  The residence is located approximately in the center of an area designated as the Old Mountain View Neighborhood Preservation and Improvement Plan which includes the historic and geographic center of the city.  You have enclosed for our consideration a map of the area which shows the location of Councilmember Bonnell's residence and the areas in which neighborhood improvements are recommended.  You have also provided us with a copy of a study of the neighborhood which describes the proposed improvement projects.

The population of the City of Mountain View is currently approximately 67,500.  The residential population of the Old Mountain View area is about 4,000 residents, or about 5.9 percent of the total population of the city.  The downtown business area bisects the neighborhood but is not the subject of the proposed improvements.  The current draft of the study recommends a number of general improvements to the entire area.  In some large sub‑areas, specific programs have been proposed such as a street tree program, street‑scape plans, architectural review and guidelines for remodels and additions in the councilmember's neighborhood, and a comprehensive code enforcement program.  A park site designation is also under consideration.  The proposed park would be located directly across the street from the councilmember's residence. 

The planning commission has reviewed the study and has agreed with the staff recommendation to the city council that the majority of the elements of the study be considered when addressing land use proposals in the study area and that development proponents who propose to deviate significantly from the study's recommendations justify those deviations.  The staff has further recommended that the architectural design guideline portion of the study not be acted upon but that this issue be deferred to another city‑wide study that is currently under way.  Specific and binding implementation of the programs proposed would not result from the recommended action on the study itself, but rather would require separate action of the city council to allocate funds, adopt necessary ordinances, and take other specific implementing action.

Councilmember Bonnell acknowledges a potential conflict of interest in acting in any way on the issue of the park site because there is a reasonable possibility that a determination to approve or reject that site designation would have a significant impact on the value of her property.  She intends to request the city council to segregate this issue from the remainder of the discussion so that the city council may discuss and act upon it separately from the remainder of the study and without her participation.

Councilmember Bonnell has requested that you seek our advice to determine whether she may participate in the consideration of the remainder of the study if the park issue is treated separately.  With regard to the area‑wide proposals of the study, it is your belief that the plan may affect a significant portion of the population of the study area the same way as the councilmember.  It is less clear to you how proposed specific improvements, including the comprehensive street trees and street‑scape programs proposed for areas which are over 300 but less than 2,500 feet from the councilmember's residence, will affect the residents of the area.  Both of these programs appear to affect about 25 percent of the entire study area.  Some specific traffic control improvements would also be located within 300 feet of the councilmember's residence.  

You have no specific information as to whether implementation of the plan would have any specific impact on the value of the councilmember's property.  However, if the entire plan is implemented, it is expected that area‑wide property values will be affected.  

ANALYSIS

Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  A councilmember is a public official.  (Section 82048.)

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

Section 87103(b).

For purposes of the Act, an interest in real property includes:

....any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more...

Section 82033.

You have indicated in your request for advice that Councilmember Bonnell has an interest in her personal residence which exceeds $100,000.  Accordingly, she may not participate in any governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect of the decision on the public generally, upon her interest in real property. 

Making, Participating in Making, or Attempting to Influence a Governmental Decision

A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b), copy enclosed.)  Additionally, a public official participates in a governmental decision when, acting within the authority of his or her position, the public official:

(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or

(2)  Advises or makes recommendations to the decision‑maker, either directly or without significant intervening substantive review, by:

(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or

(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.

Regulation 18700(c).

Accordingly, if it is reasonably foreseeable that councilmember Bonnell's interest in real property will be materially affected by a decision, she must not only disqualify herself from participating in formal decisions of the city council which may affect such interest, but she must also abstain from attempting to influence such decisions by communicating with other councilmembers or the staff regarding the decisions.

Foreseeability

The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989‑991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

Councilmember Bonnell's residence is located approximately in the center of the area considered for revitalization, which consists of an older area of the city situated adjacent to the downtown business district.  According to information provided by you, there is a possibility that if efforts are not made to solidify the neighborhood as a family‑oriented place, patterns of absentee ownership and low levels of property maintenance characteristic of some of its streets will expand.  It is foreseeable that implementation of the plan will lead to an increase in property values or at least will reduce the decline in property values brought about by urban decay.  In fact, the purpose of the plan is to upgrade the neighborhood.  Thus, it is reasonably foreseeable that decisions related to this project will affect interests in real property located within the neighborhood, including Councilmember Bonnell's residence.  We must now determine whether the effect will be material.  

Materiality

Regulation 18702 (copy enclosed) sets forth the guidelines for determining whether an official's economic interest in a decision is materially affected by a decision.  If the official's economic interest is directly involved in the decision, Regulation 18702.1 (copy enclosed) provides the appropriate standard for assessing materiality.  If an official's interests in real property are indirectly involved in a governmental decision, the appropriate standard for determining materiality is that of Regulation 18702.3 (copy enclosed).

An official's interest in real property is directly involved in a governmental decision if:

(A)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local

governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

(B)  The decision involves the issuance, denial or revocation of a license, permit or

other land use entitlement authorizing a specific use or uses of such property;

(C)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or

(D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.

(E)  For purposes of this subdivision, the terms "zoning" and "rezoning" shall refer to the act of establishing or changing the zoning or land use designation on the subject property, but shall not refer to an amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category.

Regulation 18702.1(a)(3).


The factors listed in Regulation 18702.1(a)(3) do not appear to apply to your facts.  The decisions regarding the councilmember's neighborhood are not redevelopment decisions, will not change the zoning of the property, and do not singularly affect the councilmember's residence.  Accordingly, the decisions will not have a direct effect on the councilmember's residence.

You have indicated that some of the proposed improvements, such as the proposed park, are located within 300 feet from Councilmember Bonnell's residence.  Because the decisions regarding the councilmember's neighborhood do not involve the councilmember's property directly, we determine materiality by applying the standards set forth in Regulation 18702.3 which states in pertinent part that the effect of a decision is material if:

The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.

Regulation 18702.3(a)(1).

Applying these standards, we conclude that any decision to locate a park immediately across the street from the councilmember's residence will have a material financial effect upon the residence unless the councilmember can demonstrate that such a decision will have no effect upon the value of the residence.  Similarly, decisions to improve the neighborhood with landscape, if the proposed landscape will be located within 300 feet of the councilmember's residence, will be presumed to have a material financial effect upon the residence.  Thus, unless such decisions can be bifurcated from other decisions, as discussed below, the councilmember must disqualify herself from participating in such decisions unless such decisions will have no effect upon the value of her residence.

For projects which are located between 300 and 2,500 feet from the councilmember's residence, the appropriate standard for assessing materiality is that of subdivision (a)(3) of Regulation 18702.3 which states that the effect of a decision is material if:

The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.

Regulation 18702.3(a)(3).

