




September 9, 1991

William J. Woska

Assistant General Manager

Contra Costa Water District

1331 Concord Avenue

P.O. Box H20

Concord, CA  94524






Re:
Your Request for Informal Assistance


Our File No. I-91-286

Dear Mr. Woska:


This is in response to your letter requesting assistance regarding the status of various contract service providers to the Contra Costa Water District with respect to their responsibilities as consultants under the conflict-of-interest disclosure provisions of the Political Reform Act (the "Act").  Since your request seeks general guidance we are treating your request as one for informal assistance pursuant to Regulation 18329(b)(8)(C).

QUESTION


Are the employees of Hasseltine-Best and McGill-Martin-Self "consultants" as defined in the Act and subject to the Act's reporting and disqualification requirements?

CONCLUSION


The employees of both Hasseltine-Best and McGill-Martin-Self provide, under contract, information, advice, recommendation or counsel to the district.  Consequently, they are "consultants" unless they conduct research and arrive at conclusions with respect to the advice independent of the Contra Costa Water District and possess no authority with respect to any district decision beyond the rendition of the advice.  

FACTS


The Contra Costa Water District (the "district") retains two engineering firms to assist the district on various water projects.  In the preparation of the district's conflict of interest code, the district requested that consultants to the district file statements of economic interests pursuant to the code.  Some consultants have expressed concerns about the filing obligations under the code.

Hasseltine-Best 


The Assistant General Manager for the Los Vaqueros Project stated that the firm of Hasseltine-Best was retained to participate in the review of work product and in the development of action plans to implement Los Vaqueros pipeline alignment designations and property acquisition.  In that activity, they advise the district concerning agencies affected, the relationship of particular alignments to proposed development projects or property-owner interests.  They may recommend courses of action, contacts and specific proposals.  


The Assistant General Manager for Engineering stated that Hasseltine-Best's job duties include attendance at meetings with district personnel and persons or entities outside of the district to obtain and share information.  The consultant's role is that of obtaining and presenting information, as well as offering advice as to the information the district might assemble in order to best communicate its work.  The consultant forwards and explains information prepared by the district.  The information transmitted is the subject of discussion between the consultant and the district, to ensure clarity and proper interpretation by the consultant.  


According to the consulting agreement, Hasseltine-Best has a broad scope of performance.  Hasseltine-Best will perform services related to the district's Los Vaqueros Project, including representation of the district at meetings of public entities and private organizations and meeting and conferring with district staff and consultants as necessary.  The services provided under the Hasseltine-Best/district contract will be in accordance with the directions, under the control, and to the satisfaction of the general manager.

McGill-Martin-Self


McGill-Martin-Self was retained to develop technical information, maps, and other materials.  Representatives of the firm attend meetings and communicate with district personnel and others to obtain or exchange information necessary for their work.  The consultant's role is that of obtaining and presenting information, as well as offering advice as to information the district might assemble in order to best communicate its work.  The consultant forwards and explains information prepared by the district.  


Representatives of the firm participate in the review of work product and in planning sessions of the district.  They provide advice concerning proposed courses of action and specific recommendations concerning the actions.  They also review and comment on proposed alignments, agreements and business proposals of the district.  The firm also represents the district in negotiations with the City of Antioch and Contra Costa concerning the Los Vaqueros pipeline alignment.


According to the consulting agreement, McGill-Martin-Self is to meet with the district to provide assumptions and parameters for land use studies and future water service areas and facilities.  Once the parameters have been set, McGill-Martin-Self will prepare three land use maps based on the data, develop a plan for future treated water services areas and work with the district to develop a list of and potential sites for future facilities, corridors, and canals for servicing future needs and demands.  McGill-Martin-Self will also meet with district staff to discuss service agreements with local agencies and committees.  The agreement states that Phase II will require a great deal of interaction between McGill-Martin-Self and the district to ensure that proper direction and progress are made.  

ANALYSIS


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the disclosure and disqualification provisions of the Act is to ensure that public officials, whether elected or appointed, will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


A "public official" is defined in Regulation 18700 as follows:



(a) "Public official at any level of state or local government" means every natural person who is a member, officer, employee, or consultant of a state or local government agency.

* * *




(2)  "Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:





(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.






Regulation 18700(a)(2).


This definition has been broadly interpreted to prevent evasion of the conflict-of-interest safeguards by delegation of decision-making authority to private parties such as consultants or independent contractors, or private entities such as private boards created by governmental agencies.  (See e.g., In re Maloney (1977) 3 FPPC Ops. 69; In re Siegel (1977) 3 FPPC Ops. 62.)  


You have asked whether the employees of the engineering firms of Hasseltine-Best and McGill-Martin-Self who provide services to the district are "consultants" as defined in the Act.  The employees of both Hasseltine-Best and McGill-Martin-Self provide, under contract, information, advice, recommendation or counsel to the district and meet the definition of "consultant" set forth in Regulation 18700.  Consequently, the employees who provide advice to the district are "consultants" and, public officials 


However, Regulation 18700(a)(2) provides an exception for consultants who conduct research and arrive at conclusions with respect to the rendition of information, advice, recommendation, or counsel independent of control and direction of the agency, and possess no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  (Regulation 18700(a)(2); Hayden Advice Letter, No. A-84-319.)  


For an employee to be exempted under the exception in Regulation 18700(a)(2), the employee must be retained to, in essence, prepare and provide a finished product to an agency for the agency's use.  (Russell Advice Letter, No. A-90-461.)  For example, in the Clifford Advice Letter (No. A-83-103) the Commission advised that an engineer retained to construct a filtration system according to specifications in a contract, where there were no deviations from the contract, was not a consultant.


According to your facts, while it does not appear that either firm makes final decisions for the district, it does appear that the employees of both firms perform their services in coordination with the district to a greater extent than would be considered mere contract monitoring.  For example, the services provided under the Hasseltine-Best/district contract are performed in accordance with the directions, under the control, and to the satisfaction of the general manager.  


The status of McGill-Martin-Self appears to be a closer call.  According to the consulting agreement, McGill-Martin-Self was retained to develop technical information, maps, and other materials.  The agreement is precise as to the scope of the work and the time frame in which it may be performed.  According to the consulting agreement, McGill-Martin-Self is first to meet with the district to provide assumptions and parameters for land use studies and future water service areas and facilities.  Once the parameters have been set, McGill-Martin-Self will prepare three land use maps based on the data, develop a plan for future treated water services areas and work with the district to develop a list of and potential sites for future facilities, corridors, and canals for servicing future needs and demands.  McGill-Martin-Self will also meet with district staff to discuss service agreements with local agencies and committees.  


The employees of the firm also attend meetings and communicate with district personnel and others to obtain or exchange information necessary for their work as well as offering advice as to information the district might assemble in order to best communicate it work.  The agreement states that Phase II will require a great deal of interaction between McGill-Martin-Self and the district to ensure that proper direction and progress are made.  Even though the coordination appears to be limited to the specific project delineated in the agreement and could be characterized as contract monitoring, we would conclude that the interaction is more than the delivery of a finished product.  


Thus, it appears that the employees of both firms providing services to the district are consultants for purposes of the disqualification and disclosure requirements of the Act.  However, even if the employees of the firms are consultants, they would not be participating in governmental decisions if there is "significant intervening substantive review" of their recommendations.  (Regulation 18700(c); Leidigh Advice Letter, No. A-89-320.)  


The concept of "independent substantive review" is narrowly applied.  For example, the Commission has determined the exception is not applicable where decisions are merely "reviewed" by the governmental agency, and the review by the agency is in reliance on the data or analysis prepared by the consultant without checking it independently, or in reliance on the professional judgment of the consultant, or where the consultant in some other way actually influences the final decision.  (Kaplan Advice Letter, No. A-82-108.)  


Thus, if there is intervening review by the district, independent of the data or analysis prepared by the consultant, to independently check the recommendations of the consultants and the data on which the recommendations are based, the consultants would not be subject to the disclosure or disqualification requirements of the Act.  It does not appear from your facts that the district independently reviews the recommendations of the firms.


The employees who are consultants to the district are prohibited from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  (Section 87103.)  In addition to disqualification responsibilities, consultants to the district are required to file Statements of Economic Interests pursuant to the district's conflict of interest code.  (Section 87302.)


Should you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

