




July 30, 1991

Richard P. Sybert

Director of the Office 

  of Planning and Research

2229 River Plaza Drive, Suite 349

Sacramento, CA  95833






Re:
Your Request for Informal Assistance


Our File No. I-91-297

Dear Mr. Sybert:       


This is in response to your letter requesting advice regarding your responsibilities as director of the Office of Planning and Research and as chairman of the Governor's Council on Growth Management with respect to the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, but instead seeks general guidance, we are treating your request as one for informal assistance.  Moreover, please be aware that the Commission's jurisdiction extends only to the Political Reform Act.  (Government Code Sections 81000-91015.)  

QUESTION


As Director of the Office of Planning and Research and Chairman of the Governor's Council on Growth Management, what restrictions does the Act impose on your ability to practice law in your private capacity?

CONCLUSION


The Act does not prohibit public officials from pursuing private occupations, such as the practice of law.  However, as a public official, you are prohibited from making, participating in making or in any way attempting to use your official position to influence a governmental decision which will have a reasonably foreseeable material financial effect on any of your economic interests.

FACTS


You are the chairman of the Governor's Council on Growth Management.  The Council on Growth Management considers growth and growth management issues in the state, and advises the Governor.  You are also director of the Office of Planning and Research, and as director you are a member of the Governor's senior staff.  As part of the Governor's senior staff, you may take part in the formulation of recommendations to the Governor.  As discussed in our telephone conversation of July 24, 1991, the Governor's office has designated your position as director of the Office of Research and Planning as one with decisionmaking authority subject to the disclosure and disqualification provisions of the Act.


You have become concerned that your positions on the two public agencies will prohibit or restrict your ability to practice law in your private capacity.  You stated you currently receive income from the Perrier Group for reviewing and advising with respect to whether the company's advertisements comply with the law in California and other western states.


You are also considering joining a New York law firm ("the firm") in an "of counsel" capacity.  Currently you are considering a fixed-fee contract in which your law office would serve as the firm's California office.  The firm presently has no office outside of New York, although it has dealt with some matters in California, primarily federal litigation.  You stated that under the proposal you are considering you would have no ownership interest in the firm, nor any interest in the profits of the firm.

ANALYSIS


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Act does not prohibit public officials from pursuing private occupations.  However, a public official is required to disqualify himself or herself from governmental decisions in which the official has a financial interest.  


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  You are a designated employee of the Governor's office.  As such, you are subject to the conflict-of-interest provisions of the Act with respect to the duties at the Office of Planning and Research and with respect to any other agency you serve on which may influence the decisions of the Office of Planning and Research, such as the Governor's Council on Growth Management.  (Furth Advice Letter, No. I-87-079.)


Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


Pursuant to Section 87103(c), any person or business that has made any payments to you is a source of income.  According to your facts, you receive income from the Perrier Group.  If the payments aggregate $250 or more in the past 12 months, the Perrier Group is a potentially disqualifying economic interest for the purposes of the conflict-of-interest provisions of the Act.  


In addition, you anticipate receiving income from a New York law firm under a fixed fee contract.  You stated you would not acquire an ownership interest in the firm or any interest in the profits of the firm.  As an employee of the firm you will also have an economic interest in the firm pursuant to Section 87103(d), whether or not you receive income from the firm.  However, absent an ownership interest in the firm of 10 percent or greater, you will not have an economic interest in the clients of the firm.  (Section 82030.)


Consequently, you may not participate in any decision that will have a reasonably foreseeable and material financial effect on the Perrier Group or the firm.  Please be aware that participation in governmental decisions has been interpreted broadly in furtherance of the goals of the Act.  Participation includes voting, making an appointment, committing an agency to a course of action, entering into a contractual agreement on behalf of the agency, determining not to act, negotiating, advising or making recommendations to the decision-maker.  


In addition, where a public official contacts, appears before, or otherwise attempts to influence any member, officer, employee or consultant of the official's agency concerning a governmental decision, the official is considered to have used his official position to influence the decision.  (Regulations 18700 and 18700.1, copies enclosed.)  


An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of any decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  


In addition, the foreseeable effect on your economic interest must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where an economic interest is directly before your agency, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on an economic interest is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)


Thus, if the Perrier Group or the firm initiates a proceeding before your agency by filing an application, claim, appeal, or similar request, is named as a party in a proceeding before your agency, or a decision of your agency involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the Perrier Group or the firm, you must disqualify yourself from any participation in the decision. (Regulation 18702.1(b).)  


If the Perrier Group or the firm is not directly before your agency, but may be indirectly affected, Regulation 18702.2 applies.  Whether the indirect effect on a business entity, such as the Perrier Group or the firm, is material depends on the financial size of the business entity.  For example, Regulation 18702.2(g) provides that for a relatively small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Consequently, you may not participate in any decisions that will indirectly result in the Perrier Group or the firm incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more, or will result in an increase or decrease in the gross revenues or the value of assets or liabilities for a fiscal year of $10,000 or more.


However, even if you determine that you have an economic interest that will be financially affected by a decision, you may still participate if the decision's effect on your interest is not distinguishable from the effect on the public generally.  For example, for the "public generally" exception to apply, the decision must affect the Perrier Group or the law firm in substantially the same manner as it will affect a significant segment of the population of the state.  (Section 87103; Regulation 18703.)  Since the exception is necessarily fact dependent and must be applied on a decision-by-decision basis, we can only provide this general outline.


Finally, while you just recently took office and have not specifically asked about post-employment restrictions on your activities, please be aware the Act provides that a former state administrative official may not represent another person for compensation before a court or administrative agency in any judicial, quasi-judicial or other proceeding in which the former state administrative official participated.  (Sections 87400 - 87405.)


The new revolving door provisions were added to the Act effective January 7, 1991.  These provisions provide that no former designated employee of a state administrative agency shall act as agent or attorney for, or otherwise represent any person by formal or informal appearance or by oral or written communication before any state administrative agency subject to the direction and control of the governor for compensation for one year after leaving office. (Sections 87406.)


If you have any further questions regarding this matter, or a specific decision for which you need assistance, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

