




October 17, 1991

Kevin G. Ennis

Assistant City Attorney

RICHARDS, WATSON & GERSHON

Thirty-Eighth Floor

333 South Hope Street

Los Angeles, CA  90071-1469






Re:  Your Request for Advice







Our File No. I-91-299

Dear Mr. Ennis:


This letter is in response to your request for advice concerning the duties and responsibilities of City of Carson Councilmember Vera Robles DeWitt under the conflict-of-interest provisions of the Political Reform Act (the "Act").  You have not provided us with sufficiently complete facts, so we are limiting our response to informal assistance pursuant to the provisions of Regulation 18329.

QUESTIONS


1.  May Councilmember DeWitt participate in decisions to amend sections of the city's rent control ordinance that apply generally to all mobilehome parks in the city?


2.  May Councilmember DeWitt participate in decisions to amend the Municipal Code as it relates to the procedures and requirements for mobilehome park closures?


3.  May Councilmember DeWitt participate in decisions regarding approval of specific mobilehome park closures?


4.  May Councilmember DeWitt participate in decisions to settle litigation challenging the validity of certain provisions of the city's Mobilehome Rent Control Ordinance?


5.  Is it foreseeable that an amendment to the Mobilehome Park Closure Ordinance in the Carson Municipal Code would have a material financial effect on Councilmember DeWitt's interests because the mobilehome park owner may, at some future date, decide to close the mobilehome park, even though there is no present intention by the city or by the owner to close the mobilehome park in which Councilmember DeWitt's mobilehome is located?


6.  Is a month-to-month tenancy in a mobilehome park space an interest in real property in view of the fact that the landlord can terminate the tenancy only for the reasons listed in Section 798.56 of the California Civil Code?


7.  Are the conclusions in the Jorgensen Advice Letter, No. A-90-017, and Sprague Advice Letter, No. A-86-260, that a mobilehome rent control ordinance with vacancy control has the effect of raising the fair market value of the tenant's mobilehome still valid after the adoption of the 1990 and 1991 amendments to Civil Code Section 798.17?


8.  Are mobilehome park residents or owners of mobilehomes in the City of Carson a significant segment of the public? 

CONCLUSIONS


1, 2, and 4.  Councilmember DeWitt may not participate in decisions regarding amendments to the mobilehome rent control ordinance, mobilehome park closures, or litigation regarding the city's mobilehome rent control ordinance if such decisions will have a material financial effect on her economic interests unless the "public generally" exception applies, as discussed below.


3.  Councilmember DeWitt may not participate in decisions regarding approval of any specific mobilehome park closures if such decisions will have a material financial effect, distinguishable from the effect on the "public generally," on the councilmember's economic interests.


5.  It is foreseeable that an amendment to the Mobilehome Park Closure Ordinance in the Carson Municipal Code will have a financial effect on Councilmember DeWitt's interests.  We have insufficient information to determine whether the effect will be material, as discussed below.  However, the "public generally" exception would apply to such decisions.


6.  A month-to-month tenancy in a mobilehome park governed by Section 798.56 of the Civil Code is not an interest in real property.


7.  Our conclusion that a mobilehome rent control ordinance with vacancy control has the effect of raising the fair market value of a tenant's mobilehome retains its vitality despite amendments to Civil Code Section 798.17.


8.  Mobilehome park residents or owners of mobilehomes in the City of Carson constitute a significant segment of the public.

FACTS


Councilmember DeWitt has recently purchased a mobilehome in a mobilehome park located in the City of Carson.  She paid fair market value for the mobilehome.  She is renting the space on which the mobilehome is located on a month-to-month basis and has not signed a written lease.


The City of Carson currently regulates rents that mobilehome parks may charge tenants for renting spaces in the parks.  Under the city's ordinance, the Carson Mobilehome Rental Review Board (the "board"), which is not composed of members of the city council, establishes the permissible rents individually for each park.  The board utilizes no set formula or inflationary factor in establishing the rents.  It bases its decisions on a number of factors including changes in the Consumer Price Index.  The decisions of the board are final and cannot be appealed to the city council.


The city's ordinance currently contains a vacancy control provision which does not permit landlords to raise the rent on the space upon a change of tenants.  This provision has not been amended since the adoption of California Civil Code Section 798.17.


As originally adopted, Section 798.17 permitted park owners to offer owners of mobilehomes a long term lease (more than 12 months) exempt from local rent control.  Owners had the right to accept or reject such a lease pursuant to Civil Code Sections 798.17 and 798.18.


Section 798.17 was amended effective January 1, 1991, to authorize park owners to require prospective purchasers of mobilehomes to sign long term leases exempt from rent control as a condition of tenancy.  It thus removed the ability of the city to enforce its vacancy control provision.  Just recently, Senate Bill 132 was adopted and signed by Governor Wilson as an emergency measure effective May 10, 1991.  This bill repealed the amendment allowing park owners to demand that new mobilehome purchasers sign long term leases exempt from rent control.


Some park owners claim that because prospective purchasers are not "homeowners," as that term is defined in Civil Code Section 798.9, they can be required to sign an exempt lease as a condition of tenancy.  The city believes that this claim is erroneous because Civil Code Section 798.74 strictly limits the grounds for denying a prospective purchaser of a mobilehome a tenancy in the park and failure to sign an exempt lease is not a permitted ground.  The city has, with the exception of the period between January 1, 1991, and May 10, 1991, when the law authorized park owners to require an exempt lease, uniformly interpreted and applied its ordinance to control rent upon a vacancy and continues to do so.


The city council has the authority under Government Code Section 65863.7 and the City of Carson Municipal Code to condition mobilehome park closures by requiring park owners to provide reasonable relocation benefits to homeowners displaced by the closure.  Pursuant to those procedures, the city council may impose a variety of conditions upon a change of use, including but not limited to provision for payment of the cost of moving mobilehomes to new sites and other reasonable costs of relocation.  The city knows of no present intention by the owner of the mobilehome park in which councilmember DeWitt's home is located to close that park.  The owner has stated that he has no intention of closing it in the foreseeable future.


The population of the city, as determined by the latest census, is 83,262.  There are currently 24,777 dwelling units in the city, of which 2,632 are mobilehome spaces.  Mobilehomes, therefore, constitute approximately eleven percent of the number of dwelling units in the city.  The city has no figures for the number of persons residing in mobilehomes, but it is likely that this figure would be less than ten percent of the entire city population.


You are the Assistant City Attorney for the City of Carson.  Councilmember DeWitt has asked you to seek our advice regarding her duties and responsibilities under the Act. 

ANALYSIS

 
Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  Councilmember DeWitt is a public official.  (Section 82048.)


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.






Section 87103.


Because Councilmember DeWitt does not hold a leasehold interest but rather has a month-to-month tenancy in the mobilehome park, she does not have an interest in real property for purposes of Section 87103(b).  (Regulation 18233.)  However, public officials are required to disqualify themselves from participating in decisions which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the official.  A change in the fair market value of Councilmember DeWitt's mobile home would be such an effect.

Making, Participating in Making, or Attempting to Influence a Governmental Decision

