SUPERSEDED BY I-91-301a (follow-up to I-91-301)
August 15, 1991

Michael Franchetti

Franchetti & Franchetti

1121 L Street, Suite 610

Sacramento, CA  95814

Re:
Your Request for Informal Assistance

Our File No. I‑91‑301

Dear Mr. Franchetti:

You have requested advice regarding the lobbying provisions of the Political Reform Act (the "Act").  Since your letter has not identified the client on whose behalf you are requesting advice, we treat your letter as a request for informal assistance pursuant to Regulation 18329(c) (copy enclosed).

QUESTIONS

You represent a California corporation that has hired an employee to oversee its governmental relations program.  You have asked if the following activities undertaken by this employee alone or accompanied by a lobbyist would require the employee to register as a lobbyist.

1)
Meeting with state legislators and their staff to introduce the corporation and its services.

2)
Meeting with state agency officials to discuss a "Request for Proposal" (RFP) for a state contract.

3)
Meeting with legislators or their staff for the purpose of:

a.
Requesting a legislative official to inquire into the status of a state agency proposal to issue an RFP, a particular RFP, or state contract.

b.
Requesting a legislative official to influence a state agency official to modify or change an agency proposal to issue an RFP, a particular RFP, or state contract.

CONCLUSIONS

1)
The activity would not count toward qualification as a lobbyist.

2)
Under most circumstances, meeting with state agency officials concerning the awarding of a contract would not count toward qualification as a lobbyist.  However, discussion of common or generic "boilerplate" language to be included in future state contracts would count toward qualification.

3)
Under the circumstances described above, the corporation employee would not qualify as a lobbyist.

ANALYSIS

Section 82039 defines a "lobbyist" as:

...any individual who is employed or contracts for economic consideration ... to communicate directly or through his or her agents with any elective state official, agency official or legislative official for the purpose of influencing legislative or administrative action, if a substantial or regular portion of the activities for which he or she receives consideration is for the purpose of influencing legislative or administrative action.

Emphasis added.

The term "influencing legislative or administrative action" is defined in Section 82032 to include:

...promoting, supporting, influencing, modifying, opposing or delaying any legislative or administrative action by any means, including but not limited to the provision or use of information, statistics, studies or analyses.  

Under the Act, an individual who attempts to influence legislative or administrative action may be required to register as a lobbyist.  Regulation 18239 (copy enclosed) establishes two tests, commonly referred to as the "contacts" and "compensation" tests, for determining when an individual's activities in connection with influencing legislative or administrative action require registration. 

Meeting with state legislators or their staff to introduce the corporation and its services is not considered "attempting to influence legislative action."  (Bagatelos Advice Letter, No. I‑91‑202, copy enclosed.)  Therefore, such a meeting would not be an activity subject to either test defined in Regulation 18239.  This is true whether at the meeting the employee is alone or accompanied by a registered lobbyist.

Section 82002 defines "administrative action" as:

...the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or another action in any rate‑making proceeding or any quasi‑legislative proceeding.

 Regulation 18202 (copy enclosed) states that a proceeding to award a contract is not a quasi‑legislative proceeding for purposes of Section 82002.  Therefore, a meeting with a state agency official to discuss an RFP for a state contract is not considered "attempting to influence administrative action" and is not considered an activity subject to the tests defined in Regulation 18239.  Again, this is true whether the employee attends the meeting alone or is accompanied by a registered lobbyist.

Please note that depending upon the specific facts, a meeting with state agency officials regarding an agency proposal to issue an RFP may be considered a quasi‑legislative proceeding.  If the subject of a meeting is a particular RFP or state contract, such an activity would not be considered a "quasi‑legislative proceeding."  However, if the discussions include proposals for common or generic "boilerplate" provisions which may be included in future contracts proposed by a state agency, such an activity may be considered a "quasi‑legislative proceeding."  (Erickson Advice Letter, No. A‑90‑537, copy enclosed.) 

Participation by the corporation employee in a discussion with an official concerning administrative action would be considered "direct communication" subject to the tests in Regulation 18239.  This is true whether or not the employee is accompanied by a lobbyist.  

A meeting with legislators or legislative staff to discuss a state agency's proposal to issue an RFP, an RFP, or a current state contract is not considered a quasi‑legislative proceeding and is not subject to the tests in Regulation 18239.  This is true even in the event the employee, alone or with a lobbyist, requests a legislative official to influence an agency official who has administrative oversight responsibilities regarding the state agency's contract process.

Please do not hesitate to contact me at (916) 322‑5662 if you have additional questions.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Lynda Cassady

Political Reform Consultant







Enclosures

