




July 17, 1991

Michael McCollum

McCollum Associates

7722 Rio Barco Way

Sacramento, CA  95831






Re:  Your Request for Advice







Our File No. A-91-309

Dear Mr. McCollum:


This letter is in response to your request for advice regarding your duties and responsibilities under the provisions of the Political Reform Act (the ("Act").  Our advice is prospective in nature and we make no comments regarding past conduct.    


QUESTION


1.  Do the revolving door provisions of the Act prevent you from representing a client in gaining city approval of a project in Palm Desert, California?


2.  Do the revolving door provisions of the Act prevent you from negotiating a streambed alteration agreement between your client and the Department of Fish and Game?


3.  Do the revolving door provisions of the Act prevent you from negotiating a buffer zone between your client's project and the Bighorn Institute?

CONCLUSIONS


1.  The revolving door provisions of the Act do not prevent you from representing a client in gaining city approval of a project in Palm Desert, California.  The revolving door provisions of the Act are not applicable to your interactions with local governments.


2.  The revolving door provisions of the Act do not prevent you from negotiating a streambed alteration agreement between your client and the Department of Fish and Game.


3.  The revolving door provisions of the Act do not prevent you from negotiating a buffer zone between your client's project and the Bighorn Institute.  However, you may be prohibited from participating in matters relating to the Memorandum of Understanding which authorizes the operation of the Bighorn Institute. 

FACTS


Until you resigned from state service on January 4, 1991, you were the Chief Deputy Director of the Department of Fish and Game.  You have now started your own consulting business in environmental planning.  You assist users of natural resources in designing and implementing projects compatible with environmental laws and policies.


You have been retained by a client who wishes you to assist in gaining city approval of a project in Palm Desert, California.  You will also assist your client in obtaining a streambed alteration agreement, which is a negotiated agreement between the project proponent and the Department of Fish and Game.  In addition, your client has engaged your services to assist in the settlement of a dispute between your client and the Bighorn Institute regarding a buffer zone between their two properties.  This buffer zone, which consists of a strip of land 400 yards wide, is subject to approval by the Department of Fish and Game which oversees the environmental impact report and the permissible uses of this strip of land.


Your client filed a lawsuit against the Fish and Game Commission and the Bighorn Institute on April 22, 1991.  The Bighorn Institute is a nonprofit corporation.  Under the terms of a Memorandum of Understanding (MOU), the Department of Fish and Game has granted the Bighorn Institute authority to conduct research on bighorn sheep disease control.  Your client's lawsuit alleges that an environmental review process should have preceded the signing of the MOU.  


You are not involved in the resolution of this dispute.  However, you believe that a resolution of the amount and type of buffer between your client's proposed project and the Bighorn Institute would result in dismissal of this lawsuit.  You are currently contacting various individuals within the Department of Fish and Game for their assistance in developing a compromise plan for the buffer zone, based upon the biology of the bighorn sheep, which would be acceptable to your client, the Bighorn Institute, and the Department of Fish and Game.

ANALYSIS


The Act places certain restrictions upon "state administrative officials" who leave their position with the state.  "State administrative official" means every member, officer, employee, or consultant of a state administrative agency who, as part of his or her official responsibilities, engages in any judicial, quasi judicial or other proceeding in other than a purely clerical, secretarial, or ministerial capacity.  (Section 87400(b).)  As former Chief Deputy Director of the Department of Fish and Game, you are a state administrative official subject to the provisions of the Act. 


Sections 87401 and 87402 provide:


Section 87401


No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:


(a) The State of California is a party or has a direct and substantial interest.


(b) The proceeding is one in which the former state administrative official participated.

Section 87402


No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.


Sections 87401 and 87402 prohibit you from representing, aiding, advising, counseling, consulting, or assisting in representing any person, for compensation, in connection with any proceeding involving specific parties in which you participated as a state official.


For purposes of Sections 87401 and 87402, you "participated" in a proceeding if you took part in the proceeding "personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information" as a state employee.  (Section 87400(d).)


The provisions of Sections 87401 and 87402 prohibit your participation in the same proceeding in which you participated as a state employee, but do not restrict your ability to participate in new proceedings.  Section 87400(c) provides that a "proceeding" is "any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency."  (Emphasis added.)  Thus, the restrictions of Sections 87401 and 87402 apply only to matters involving a specific party or parties in their interaction with a state agency.

Negotiations with the City


Your client has retained you to negotiate city approval of a project.  These negotiations are not prohibited under the provisions of the Act which only curtail certain aspects of your interaction with the Department of Fish and Game, your former employer.  

Negotiations with the Department of Fish and Game


Negotiation of a streambed alteration agreement with the Department of Fish and Game is a proceeding for purposes of the Act.  The Act would prohibit your participation in this proceeding if your client had initiated this matter while you were an employee of the Department of Fish and Game.  However, you have advised me that this proceeding was commenced after your resignation from your employment with the Department of Fish and Game.  Under these circumstances, this is a new proceeding.  
Therefore, the "revolving door" provisions of the Act are not applicable to this matter because you are not representing the interests of your client before your former agency in a proceeding in which you participated while you were employed as an officer of the Department of Fish and Game.  This is a new proceeding and you are free to represent the interests of your client before your former employer in this matter.


We caution, however, that a former official of a state administrative agency is deemed to have participated in all proceedings of his former agency if the official was in the agency's supervisory chain for the proceedings during the time he was employed by the agency.  (Brown Advice Letter, No. A-91-033; Blonien Advice Letter, No. A-89-463; Sanford Advice Letter, No. A-85-182.)  Therefore, if you were employed with the Department of Fish and Game at the time the Memorandum of Understanding with the Bighorn Institute was adopted and you either participated directly in the proceeding or your duties included supervision of others who were involved in the negotiations, you are prohibited from participating in any proceeding which would lead to the modification of the terms of this Memorandum of Understanding.

Negotiations with the Bighorn Institute


Your client has also retained you to negotiate a buffer zone between your client's proposed project and the Bighorn Institute.  The Bighorn Institute is a private nonprofit corporation conducting research on bighorn sheep disease control under a Memorandum of Understanding with the Fish and Game Commission.  As stated above, the "revolving door" provisions of the Act apply to your interaction with the Department of Fish and Game, not to your activities in other matters.  Therefore, you may enter into 

negotiations with the Bighorn Institute on behalf of your client.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel

