




August 29, 1991

John F. Hahn

Amador County Counsel 

108 Court Street

Jackson, CA  95814






Re:  Your Request For Assistance







Our File No. I-91-311

Dear Mr. Hahn:


This is in response to your letter requesting advice on behalf of Amador County Supervisor Tim Davenport concerning his duties under the conflict-of-interest provisions of the Political Reform Act ("Act").  We are treating your request as one for informal assistance because we do not have enough facts about each governmental decision involved herein to advise him with certainty.

QUESTIONS


The board of supervisors will be considering in the near future the following decisions:  (a) a resolution of public use and necessity to acquire by eminent domain the currently leased county landfill; (b) matters concerning NorCal and other garbage haulers; (c) proposals for recycling waste; and (d) a challenge to one of NorCal's franchises.  All of these decisions will have a material financial effect on NorCal, Mr. Paul Molinelli's employer.  Mr. Molinelli and Supervisor Davenport are partners in a parcel of improved real property.


1.  Is Mr. Paul Molinelli an economic interest of Supervisor Davenport by virtue of their partnership relationship?


2.  If Supervisor Davenport has a conflict of interest on any given issue, is he precluded in both his official and private capacities from discussing or addressing the issue with other individual board members?

CONCLUSION


1.  No.  According to the facts provided, there are more than two general partners in the partnership, none of whom act as a managing partner or own more than 30% of the improved real property.


2.  If Supervisor Davenport has a conflict of interest on a given issue, he may not address the issue, contact individual members of the board of supervisors to discuss the issue, or in any way attempt to use his official position to influence the decision.  However, he may appear before the board in his private capacity in the same manner as any other member of the general public if the decision involves real property wholly owned by him or members of his immediate family, or certain other of his "personal interests." 

FACTS


The facts of the partnership relationship in question were provided in connection with a prior inquiry made on Supervisor Davenport's behalf, Hahn Advice Letter, No. 91-177.  Supervisor Davenport has a 30% interest in a parcel of improved real property, which consists of a commercial building, partially rented, situated on a 3-acre site in Pioneer at Red Corral.  The other property owners are Mr. Paul Molinelli (25%), Supervisor Davenport's brother-in-law and spouse (25%), and an unidentified local individual (20%).  The title reflects that the partners hold the property as tenants-in-common.   


None of the four general partners has been designated as a managing general partner.  The rental income received, and expenses made in connection with, the property are shared by the partners in direct proportion to their ownership interests.


Mr. Paul Molinelli is employed by NorCal, a county garbage franchisee.  He is the district manager; the district includes all of Amador, Calaveras and San Joaquin counties and part of El Dorado county.  NorCal is an entirely employee-owned corporation; the company's shares are not publicly traded.  He owns less than 1% of the company.


The board of supervisors will be considering in the near future the issues set forth below.  Most, if not all, of these decisions will have a material financial impact on NorCal.  Supervisor Davenport has been reluctant to take part in any discussion involving solid waste, the landfill, garbage haulers other than NorCal, and NorCal itself, because of the possibility that his partnership relationship with Mr. Molinelli rises to the level of an economic interest under the Act.


On July 2, 1991, the board of supervisors will hear and decide upon adopting a resolution of public use and necessity to acquire by eminent domain the currently leased Amador county landfill.  The costs to the county will be passed on to garbage haulers in the county, including NorCal, that will not doubt request a rate hike to offset those costs.


Matters concerning other garbage haulers arise continually.  Each franchise hauler has an exclusive territory.  Issues involving a franchise not owned by NorCal might set precedent for the board's decision on similar issues relating to NorCal.  An example is other franchise haulers' rates.


Proposals for recycling waste will affect all garbage haulers, because the proposals will establish de facto garbage haulers in the form of civic organizations or commercial enterprises doing recycling.  In addition, proposals soon to be considered by the board will require NorCal and other garbage haulers to recycle solid waste.


Currently the board has before it a challenge to one of NorCal's franchises on the basis that the franchise was transferred from a predecessor in interest to NorCal with the board's approval, which approval is required by the franchise itself.  That challenge comes from a garbage hauler who has no county franchise and is demanding that the board commence a bidding process for NorCal's franchise.  In addition, the challenger is requesting that the board of supervisors disallow NorCal's exclusive right to collect and haul garbage in one franchise area.  

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Act provides a five-part test to determine whether a public official has a financial interest in a governmental decision.  First, will the official be making, participating in making, or using his official position to influence a governmental decision?  (Section 87100.)  Second, will the decision affect the official's economic interests?  (Section 87103)  Third, is it reasonably foreseeable that the decision will affect the official's economic interests?  (Id.)  Fourth, is the effect of the decision on the official's economic interests material?  (Id.)  Fifth, is the effect of the decision on the official's economic interests distinguishable from its effect on the public generally?  (Id.)  Each of these elements must be met before there is a conflict of interest.  We need only go as far as the second question to determine that Supervisor Davenport does not have a conflict of interest because of his partnership relationship with Mr. Paul Molinelli in the property located in Pioneer at Red Corral.

Making or Participating in a Governmental Decision


An official makes a governmental decision when he or she votes, commits his or her agency to a course of action, enters into a contract, or appoints someone.  (Regulation 18700(b).)  Participating in the making of a governmental decision includes, among other things, advising or making recommendations to the decisionmaker.  (Regulation 18700(c).)  An official attempts to use his or her official position to influence a decision of his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before, or otherwise attempts to influence any member, officer, employee or consultant of his or her own agency or another agency over which the official's agency has appointive or budgetary control.  (Regulation 18700.1(a).)  If Supervisor Davenport has a conflict of interest, he is prohibited from all these actions.


However, the Act does not prohibit a public official from appearing before the decision-making body in a private capacity to represent his or her own interests.  Within specific parameters, a public official may appear:


(1)  ...in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interests.  An official's "personal interests" include, but are not limited to:



(A)  An interest in real property which is wholly owned by the official or members of his or her immediate family.



(B)  A business entity wholly owned by the official or members of his or her immediate family.



(C)  A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.





Regulation 18700.1(b)(1).


Thus, while Supervisor Davenport may not contact or privately discuss his personal interests with individual members of the board of supervisors to influence their decision, he may appear before the board in the same manner as any other member of the general public if the decision involves real property wholly owned by him or members of his immediate family, or certain other of his "personal interests."  In making such an appearance, the supervisor should make it clear that he is appearing only in his individual capacity and is not acting or purporting to act on behalf of the board of supervisors.  (Regulation 18700.1(c).)  Furthermore, the supervisor's comments must be limited to his personal interests.  

Economic Interests in a Governmental Decision


The second inquiry in the conflict-of-interest analysis is to determine if the decision will affect any of Supervisor Davenport's economic interests.  The parameters of a public official's economic interest are set forth in Section 87103, which provides that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


In other words, before a conflict of interest can arise requiring disqualification of a public official, an economic interest of the official must be affected by the decision.  Because one of Supervisor Davenport's partners, Mr. Paul Molinelli, holds a position of management in and has an investment interest in NorCal, a garbage franchisee of the county, and because numerous matters come before the board of supervisors which will directly or indirectly affect NorCal, Mr. Davenport is concerned about his participation in those matters when the decisions will have a reasonably foreseeable material financial effect upon Mr. Molinelli's employer, NorCal.


Fundamental to the resolution of this issue is the question of whether Mr. Molinelli is an "economic interest" to Supervisor Davenport by virtue of their partnership relationship in the property located in Pioneer at Red Corral.

