




September 9, 1991

John F. Hahn

County Counsel

108 Court Street

Jackson, CA  95642-2379






Re:  Your Request for Advice







Our File No. A-91-316

Dear Mr. Hahn:


You have requested advice on behalf of Mr. Timothy Davenport concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act") to his duties as a member of the Amador County Board of Supervisors.  The following advice is based on the facts provided in your letters and on my telephone conversations with Mr. Davenport on August 28, 1991 and Mr. Ciro Toma on August 29, 1991.


This letter concerns Mr. Davenport's ability to participate in future decisions of the Amador County Board of Supervisors.  We make no comment on Mr. Davenport's participation in any past decisions.  (Regulation 18239(c)(4)(A).)  In addition, our advice is limited only to provisions of the Act.  We cannot provide advice about other conflict-of-interest laws, such as Government Code section 1090.

QUESTION


Under the Act, may Supervisor Davenport participate in future decisions regarding the Fairway/Glenmoor Partners' development?

CONCLUSION


Mr. Davenport may participate in future decisions regarding the Fairway/Glenmoor Partners' development as long as the decisions do not have a material financial effect on any business entity which is "otherwise related" to TNH, which is a source of income to him.

FACTS


Mr. Davenport is a member of the Amador County Board of Supervisors.  The Board is considering improvement district financing for the Fairway/Glenmoor Partners' development.


In January, 1989, Mr. Davenport and his wife purchased some property from TNH Company.  TNH carried back the financing on the property and Mr. Davenport owes a $24,000 note, secured by a purchase money deed of trust on real property in Amador County.  Mr. Davenport was been making monthly interest payments of $200, with the balance due and payable in January, 1992.


In approximately July, 1991, TNH sold the note to Aparicio Cement Company.  Commencing August 1, 1991, Mr. Davenport made the monthly interest payments to Aparicio.


Mr. Ciro Toma is a partner in the TNH Company, with a one-third interest.  Mr. Toma is a 50% partner in Toma and Anderson, which is a surveying company that does work for clients with potential subdivision developments.


Toma and Anderson is a general partner in Fairway Pines, holding a one/eleventh percent interest.  Fairway Pines (42% interest) and Glenmoor (48% interest) are partners in Fairway/Glenmoor Partners, an Amador County development entity.  Therefore, Toma and Anderson holds a one/twenty-second percent interest in Fairway/Glenmoor.


As a surveyor, Mr. Toma represents many clients before the Board on potential developments.  Mr. Toma is the surveyor for Fairway/Glenmoor Partners, currently under consideration by the Board for improvement district financing.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(a)-(d).


Under Section 82030(a), an outstanding loan is a source of income.  Therefore, TNH Company has been a source of income to Mr. Davenport for the duration of the note.  Although the note was sold to Aparicio Cement Company sometime in August, 1991, TNH remains a source of income to Mr. Davenport for 12 months from the date of sale of the note.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)

Materiality


The Commission has adopted several regulations which define material financial effect.  Regulation 18702 sets forth the general guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  If the official's financial interest is indirectly affected by the decision, Regulations 18702.2 through 18702.6 apply to determine whether the effect of the decision is material.


If it is reasonably foreseeable that a decision regarding the Fairway/Glenmoor development will have a material financial effect on any business entity which is "otherwise related" (as defined by Regulation 18236(b)) to TNH, Mr. Davenport must disqualify himself from making or participating in making that decision.  (Section 87103; Regulation 18706.)  He also may not use his official position to influence the decision.  


Regulation 18236(b) defines an "otherwise related" business entity as:


(b)  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:



(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:



(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or



(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.





Regulation 18236(b).


In discussion with Mr. Toma, we reviewed the factors in Regulation 18236(b) regarding TNH and Fairway/Glenmoor Partners.  He indicated that one entity does not have a controlling ownership interest in the other, there is not shared management and control between the entities and there is not a common controlling owner.  According to Mr. Toma, TNH is a partnership, in which he holds a one-third partnership interest as an individual and not as Toma and Anderson.  Based upon Mr. Toma's representation, TNH and Fairway/Glenmoor are not related business entities.  Therefore, it does not appear that a decision regarding Fairway/Glenmoor Partners will have an effect on TNH.


However, Mr. Davenport will need to analyze each decision involving Fairway/Glenmoor and whether such decision will have a material financial effect on any business entity (including, but not limited to, Toma and Anderson) which is "otherwise related" to TNH, as defined by Regulation 18236(b), since TNH remains a source of income to him for 12 months from the date of sale of the note.  (Section 87103; Regulation 18706.)


If you have any further questions regarding this matter, please do not hesitate to call me at (916) 322-5901.\

