




July 25, 1991

Marguerite P. Battersby

City Attorney, Yucaipa

Brunick, Alvarez & Battersby

1839 Commercenter West

P.O. Box 6425

San Bernardino, CA  92412






Re:
Your Request for Advice

Our File No. A-91-320

Dear Ms. Battersby:


This is in response to your letter requesting advice on behalf of Yucaipa City Councilmember Gary Pitts regarding her responsibilities pursuant to the conflict-of-interest provisions of the Political Reform Act.  

QUESTION


May Councilmember Pitts participate in Yucaipa City Council decisions concerning a developer who has applied for approval for a 370-unit development project where the developer is a source of income to her feed store in excess of $250 in the past 12 months?

CONCLUSION


Councilmember Pitts may not participate in the Yucaipa City Council's consideration of a proposed 370-unit development project if the applicant has been a source of income to the councilmember's feed store in excess of $250 in the past 12 months.

FACTS


According to your facts, Councilmember Gary Pitts is currently a Yucaipa City Councilmember and jointly operates, with her spouse, a feed store in the jurisdiction.  The population of the city is approximately 32,000.  There are three other feed stores in Yucaipa.  You stated that approximately 10 percent of the residents of the city may frequent the four feed stores.  Councilmember Pitts estimates that she has 300 to 350 regular customers but cannot accurately estimate the total number of customers who may sporadically visit the store.  Total annual sales for her store average $350,000 to $400,000.


The city council is considering a 370-unit project proposed for 670 acres of land in and near the city limits.  Necessary approvals include a pre-annexation agreement, annexation, development agreement, and other land use permits required by city ordinance.   You anticipate that the first application will be heard by the city at the end of July.


Over the past month, the applicant for the development made two large purchases from the councilmember's store, aggregating $1,100.  The developer also asked the councilmember to open an account with the councilmember's store, which the councilmember declined.  The councilmember's store does not maintain accounts for any of her customers.  You also stated that the councilmember does the daily sales and bookkeeping of the business but has no method for tracking customers, other than by their unpaid bills.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency and would include Yucaipa City Councilmembers.  

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


Consequently, any person or business that has made a payment to the councilmember is a source of income to the councilmember.  If any person or business has been a source of income of $250 or more within the 12 months prior to a decision under consideration by the city council, they may be a disqualifying "financial interest" as defined in Section 87103.


You stated that Councilmember Pitts and her spouse own a feed store in the jurisdiction.  Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Tracy Advice Letter, No. I-91-083.)  Thus, since the developer in question has provided over $250 to the councilmember's store, and the councilmember, the councilmember may not participate in any decision which will have a foreseeable material financial effect on the developer.  Once twelve months have elapsed from the date of the $250 payment or any subsequent payments aggregating $250 or more, the councilmember will no longer have an economic interest in the developer and may participate in decisions affecting the developer.


Section 87103.5 provides a limited exception to the conflict-of-interest laws for income from retail sales of goods or services.  Where the retail customers of the business constitute a significant segment of the public generally, and the amount of income received by the business from the customer is not distinguishable from the amount of income received from the business' other retail customers, the exception provides that income from the customer may be disregarded for conflict of interest purposes of the Act.  The rationale behind the exception is that if an individual customer is not distinguishable from every other customer, the likelihood of favoritism is reduced.  


Regulation 18703.5 which interprets Section 87103.5 provides in a pertinent part:


(a)  For purposes of Government Code Section 87103.5, the retail customers of a business entity constitute a significant segment of the public generally if either of the following is true:



(1)  The retail customers of the business entity during the preceding 12 months are sufficient in number to equal 10 percent or more of the population or households of the jurisdiction; or


(2)  The retail customers of the business entity during the preceding 12 months number at least ten thousand.


For purposes of this subdivision, a customer of a retail business entity is each separate and distinct purchaser of goods or services, whether an individual, household, business or other entity.  If records are not maintained by customer name, a good faith estimate shall be made to determine what percentage of sales transactions represent multiple transactions by repeat customers.  The total number of sales transactions shall then be reduced by the estimated percentage of repeat customers to yield the number of customers for purposes of applying this subdivision.


The threshold requirement of the exception is that the retail customers of the official's business over the preceding 12 months constitute 10 percent or more of the population or households in the jurisdiction or number at least ten thousand.  You stated that 10 percent of the population of Yucaipa frequent the four feed stores in the jurisdiction.  Consequently, in any case, it would be unlikely that 10 percent or more of the population of the jurisdiction would frequent the councilmember's store over the course of the last 12 months.  Moreover, since only approximately 3,200 persons would frequent all the feed stores, it is impossible for 10,000 persons to shop at the councilmember's store.  Since the customers of Councilmember Pitts' store are not a significant segment of the jurisdiction, the exception in 87103.5 does not apply.

Foreseeable Material Financial Effects on Economic Interests


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


In addition, the effect on the councilmember's economic interest must be material in order to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is directly before the city council as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on the source of income is deemed material and disqualification is required.  (Regulation 18702.1(b); Combs Advice Letter, No. A-89-177.)


Thus, since the developer is a source of income and the applicant with respect to the decisions in question, the decision will have a material financial effect on the councilmember's economic interest. 

Public Generally Exception


Finally, even if the councilmember has an economic interest that will be materially affected by the decision, she may still participate in the decision if the effect on the councilmember's interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, the decision must affect the source of income in substantially the same manner as it will affect a significant segment of Yucaipa.  (Regulation 18703.)  However, it appears unlikely that a decision concerning the developer's project will affect the a significant segment of the population of Yucaipa in the same manner as the decision will affect the developer. 


Therefore, we conclude that the councilmember is disqualified from participation in decisions relating to the developer's application until 12 months have elapsed following the payment of income of $250 or more to the councilmember's business.

Participation


Please note that participation in governmental decisions has been interpreted broadly in furtherance of the goals of the Act.  Thus, where the councilmember is disqualified with respect to planning commission decisions, she is also prohibited from making contacts with, appearing before, or otherwise attempting to influence, any member, officer, employee or consultant of your agency concerning the governmental decision.  (Regulations 18700 and 18700.1.)  However, Councilmember Pitts may communicate with the general public or the press.  (Regulation 18700.1(b)(5); See also, Holmes Advice Letter, No. A-88-471; Hineline Advice Letter, No. A-88-149, copies enclosed.)  


Should you have any further questions regarding this matter please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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