




July 25, 1991

Deborah A. Churton

Counsel, East Palo Alto 

  Redevelopment Agency

Ware and Freidenrich

400 Hamilton Avenue

Palo Alto, CA  94301-1825






Re:
Your Request for Informal Assistance

Our File No. I-91-321

Dear Ms. Churton:


This is in response to your letter requesting assistance on behalf of East Palo Alto Planning Commissioners Melvin Harris, Foster Curry, Joseph Goodwill and Tony Franco concerning their duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request concerns a series of decisions involved in the establishment of a redevelopment project area, we are providing you with general guidelines applicable to the decisions generally.  Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  

QUESTIONS


1.  May East Palo Alto Planning Commissioners participate in decisions concerning the Gateway Redevelopment Project if the decisions may directly and indirectly affect their real property interests?


2.  Will the decisions on the redevelopment project affect the public generally in the same manner as the planning commissioners pursuant to the exceptions in the Act?


3.  If a majority of planning commissioners are disqualified due to financial interests which will be affected by the decision, may some of the officials be permitted to participate throughout the series of decisions concerning the redevelopment area?

CONCLUSIONS


1.  East Palo Alto Planning Commissioners may not participate in any decisions which will have a foreseeable and material affect on any of their economic interests.  


2.  The "public generally" exception will not apply unless the decisions will affect a significant segment of East Palo Alto in the same manner as the decisions will affect the interests of the planning commissioners.  This does not appear to be the case here.


3.  Where a quorum cannot be achieved due to disqualifications, a disqualified planning commissioner may be legally required to participate despite such disqualification.  A planning commissioner may participate if he or she is selected at random to achieve a quorum.  If necessary, more than one planning commissioner may be selected at random to achieve the quorum.  


Once selected, the same planning commissioner or commissioners may participate in all interrelated decisions.  Other disqualified planning commissioners remain disqualified.  Should the commissioner chosen be unable to participate for some other reason, other planning commissioners may not be substituted for the commissioner chosen randomly to achieve the quorum.  If the subject matter of the decision is unchanged as are the disqualifying interests, there is no basis to repeat the random selection process.

FACTS


The City of East Palo Alto is currently in the process of implementing a series of redevelopment projects to increase the city's tax base and enhance the city's property values.  East Palo Alto covers two and one-half square miles and has a population of approximately 23,500 persons.  Aside from a few retail establishments, the city is primarily a residential community comprised of single and multi-family residential units.  


The Gateway Area is intended to be developed into a full-scale, super-regional retail mall (the "project").  The project area covers approximately 115 acres and is currently zoned for single and multi-family residential and some commercial uses.  The major goal of the project would be to establish the Gateway Area as the retail center of the community.  


You stated that the planning commission will be involved in a series of decisions concerning the redevelopment project in the near future, including the review of an environmental impact report, general plan amendment, specific plan, rezoning amendment, redevelopment plan, and, eventually,  a planned use development permit application, tentative tract map and development agreement.  You have become concerned that because some of your planning commissioners have property and business interests in and near the project area, they may have conflicts of interest with respect to the redevelopment project.


You stated that Planning Commissioner Harris owns two single family residences within approximately 300 feet of the project area.  One serves as his principal residence, and the other is leased out.  Commissioner Curry owns a single family residence serving as his principal residence within 300 feet of the project area.  In addition, during the last 12 months, Commissioner Curry has received $900 in exchange for his management of rental property located within the project area.  The source of the income owns property in the project area.  Commissioner Goodwill owns four pieces of commercial property within 1,000 to 1,500 feet of the project area and his daughter, his dependent child, owns a piece of commercial property also within 1,000 to 1,500 feet of the project area.  Commissioner Goodwill and his daughter lease the parcels to tenants for retail/commercial uses.  While the project anticipates retail use, you stated that the type of retail businesses currently planned would not compete with existing small-scale commercial and retail uses in the city.  Finally, Commissioner Franco owns and operates a security alarm installation business which is situated on property he leases in the project area.  Some of his customers own commercial and residential property within the project area.  

ANALYSIS


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include members of the East Palo Alto Planning Commission. 

1.  Economic Interests


Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(a)-(d).


According to your facts, Planning Commissioners Harris, Curry, Goodwill and Franco all have a variety of economic interests which may be foreseeably and materially affected by the redevelopment decisions.  


The interests of the planning commissioners are as follows:

1.  Planning Commissioner Harris 


A.  A single family residence within 300 feet.


B.  A single family residence within 300 feet which is leased out.


C.  The lessee is also a source of income.

2.  Commissioner Curry 


A.  A single family residence within 300 feet.


C.  A source of income owning property in the project area. 

3.  Commissioner Goodwill 


A.  Four commercial properties within 1,000 to 1,500 feet.


B.  An additional commercial property within 1,000 to 1,500 feet owned by his dependent child.


C.  Five retail-business lessees (sources of income) operating businesses on the property within 1,000 to 1,500 feet.

