SUPERSEDED BY 1998 AMENDMENTS TO REGULATION 18530
October 3, 1991

Brian Kelly, Deputy City Attorney

Berkeley City Attorney's Office

2180 Milvia Street

Berkeley, CA  94704

Re:
Your Request for Further Advice  

Our File No. I‑91‑349

Dear Mr. Kelly:

In the Kelly Advice Letter (I‑91‑121), you were advised that while the city was not prohibited by the Political Reform Act (the "Act") from appropriating funds for litigation necessary to explicate the city's interpretation of its charter, its codes and ordinances, or its processes, whether it was reasonable for the city to expend public funds to defend two elected rent board commissioners in an election contest as the means by which the city defended its charter interpretation was a factual determination initially to be made by the city.  

Even if it were reasonable to expend funds for legal representation for the two officials as the means by which the city's charter interpretation was defended, you were advised that such an expenditure would nevertheless be precluded under Section 85300 to the extent the defense of election contest litigation resulted in some unique and personal benefit to the challenged elected officials.

These two issues identified in the previous letter required factual determinations to be made, in the first instance, by the city.  Resolution of both was required to determine whether the expenditure of public funds to defend the officials in the election contest would be permitted under Section 85300.

In requesting further advice, your letter dated July 15, 1991 references only the second issue.  We are therefore responding to your request with a clarification of what is meant by "unique and personal benefit," but lacking any facts with respect to the reasonableness of expending funds for the legal representation of the two officials as a means of defending the rent board's position on the charter interpretation, our advice is general only.  In providing advice, the Commission does not act as a fact‑finder (In re Oglesby (1975) 1 FPPC Ops. 71) and cannot speculate about the reasons why the litigation was or was not pursued in a particular manner.

You have indicated that while the focus of the election contest was the interpretation of the city charter provision, "the issue will never arise again" because only the two commissioners are (or were) affected by the outcome of the litigation.  You have also suggested that the resolution of the charter provision question carries no precedential value, since the resolution of the interpretation of the phrase "two full terms" will not impact any other present or future rent board commissioners or other city officials.

In our view, the fact that the interpretation of the phrase "two full terms" will not impact any other city officials should not by itself preclude the city's defense of its charter, ordinances, or processes.  Had the officials not participated in the litigation and the rent board intervened on its own behalf, the outcome ‑ and whatever "benefit" that resulted to the two officials ‑ would remain the same.  Moreover, the impact would be the same for any individual in the position of the two officials.  Therefore, the outcome of the litigation would not be unique to the two officials in a personal or direct sense; any individual who, at the time of the board's initial election, was elected to serve a two, rather than a four, year term of office, would be similarly affected.

As we indicated in our prior letter, 

" ... [a] jurisdiction's appropriation of funds in the defense of its statutes, ordinances, charter provisions or processes would appear to be appropriate and not implicate Section 85300, since a defense of an interpretation of the city charter in and of itself is not an expenditure of public moneys for the purposes of seeking elective office.  

We affirm our view that nothing in the Act precludes a city from defending its interpretation of its charter.  If a lawsuit   challenges the election of an official and involves the interpretation of a city's charter or ordinance, Section 85300 does not preclude the city from expending public funds to defend its interpretation even if in so doing an indirect benefit to the challenged official may result.  

On the other hand, if the lawsuit involved the application, and not the interpretation, of the city's charter or ordinance to the elected official (e.g., whether the elected official qualified under the provisions of the charter or ordinance), the expenditure results in a unique and personal benefit to the official and Section 85300 precludes the expenditure. 

If the requisite unique and personal advantage for the official(s) does not result from the litigation, the single threshold determination the city is required to make is whether defending the officials in the election contest litigation is a reasonable means by which the city's charter provision can be defended.

Your letter also asks two additional questions: whether the manner in which the litigation expenses for the two officials have been paid now precludes the rent board from paying for or reimbursing the expenses, and whether the two officials are (or were) precluded from participating in any rent board decisions concerning payment of the costs.   

Assuming that the rent board has concluded that it could appropriately expend funds to defend the two rent board members, and that such expenditures did not result in a unique and personal benefit, the board is not precluded from voting to reimburse the two officials' committees for that portion of the legal expenses incurred by the two officials that were reasonable and necessary to defend the board's charter interpretation in the litigation.  That portion of the legal expenses incurred that resulted in a unique and personal benefit, as discussed above, would not be appropriate for reimbursement.

To the extent that payment for the legal expenses of the two officials was a reasonable means by which the rent board defended its charter interpretation in this action, the two officials are not precluded from participating in the board's decision to reimburse the officials for those expenses that were reasonable and necessary to defend the board's position in the litigation.

I trust this letter provides you with the assistance you have requested, and apologize for the delay in responding.  Please contact me at (916) 322‑5901 if you have any further questions regarding this matter.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
Jonathan S. Rothman

Counsel, Legal Division
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