SUPERSEDED BY 1998 AMENDMENTS TO REGULATION 18530
October 18, 1991

Brian Kelly, Deputy City Attorney

Berkeley City Attorney's Office

2180 Milvia Street

Berkeley, CA  94704

Re:
Your Request for Confirmation of Telephone Advice  

Our File No. I‑91‑349a

Dear Mr. Kelly:

In the first Kelly Advice Letter, No. I‑91‑121, you were advised that the city was not prohibited by the Political Reform Act (the "Act") from appropriating funds for litigation necessary to explicate the city's interpretation of its charter, its codes and ordinances, or its processes, if (a) it was reasonable for the city to expend public funds to defend two elected rent board commissioners in an election contest as the means by which the city defended its charter interpretation; and (b) the defense of election contest litigation did not result in some unique and personal benefit to the challenged elected officials.

In a second letter, Kelly Advice Letter, No. I‑91‑349, we clarified what was meant by "unique and personal benefit." Simply because the interpretation of the phrase "two full terms" would not impact any other city officials did not preclude the city's defense of its charter, ordinances, or processes: the outcome of the litigation would not be unique to the two officials in a personal or direct sense, because any individual who, at the time of the board's initial election, was elected to serve a two, rather than a four, year term of office, would be affected in a similar manner.  

We also indicated that the board could vote to reimburse the two officials' committees for that portion of the legal expenses incurred by the two officials that were reasonable and necessary to defend the board's charter interpretation in the litigation, but not for that portion of the legal expenses that did result in a unique and personal benefit.  We also noted that if it were reasonable for the rent board to defend its charter interpretation by providing the payment for the two officials' legal expenses,  the two officials could participate in the board's decision to reimburse the officials for the expenses reasonable and necessary to defend the board's position.

In your letter of October 11, 1991, you have sought confirmation of telephone advice given on October 9, 1991.  You letter accurately sets forth the advice you were provided.  

If it was originally reasonable for the rent board to provide for the payment of the legal expenses for the two officials as a means by which the board's charter interpretation position could be defended, you were advised it would now be reasonable for the rent board to pay the two officials' legal expenses to the extent the costs concerned the rent board interpretation, and defense, of the charter provisions.  Under the specific circumstances and facts of this situation, the fact that some of the reimbursed costs might duplicate some of the costs incurred by the board in its intervention did not alter this advice.

I trust this letter provides you with the confirmation you have requested.  Please contact me at (916) 322‑5901 if you have any further questions regarding this matter.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
Jonathan S. Rothman

Counsel, Legal Division
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