




August 20, 1991

Evet Abt

Chief Deputy City Attorney

City of San Jose

151 West Mission Street

San Jose, CA  95110






Re:
Your Request for Advice

Our File No. A-91-361

Dear Ms. Abt:


This is in response to your request for advice on behalf of San Jose Airport Commissioner Robert Thompson with respect to the commissioner's responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTIONS


1.  Does San Jose Airport Commissioner Robert Thompson have a conflict of interest with respect to Airport Commission decisions concerning the Public Affairs Council?


2.  Does San Jose Airport Commissioner Robert Thompson have an economic interest in the members of the board of directors of the Public Affairs Council or in American Airlines?

CONCLUSIONS


1.  Airport Commissioner Robert Thompson is prohibited from making, participating in making, or otherwise using his official position to influence a governmental decision that will foreseeably and materially affect the Public Affairs Council, or which would achieve, defeat, aide, or hinder a goal or purpose of the Public Affairs Council.  


2.  It does not appear that the commissioner has an economic interest in the directors of the Public Affairs Council, and therefore, the commissioner is not restricted with respect to participating in decisions concerning the interests of the individual directors.  Moreover, American Airlines will not be an economic interest of the commissioner so long as the free tickets are provided to the Public Affairs Council in lieu of membership dues for general council use and not for the use of a particular councilmember.

FACTS


Commissioner Robert Thompson is an appointed commissioner on the San Jose Airport Commission (the "commission") and serves as the commission's chairman.  In addition, the commissioner serves in his private capacity as president of the Public Affairs Council (the "council"), a nonprofit corporation established as a tax-exempt organization under Section 501(c)(3) of the Internal Revenue Code, and Section 23701d of the Revenue and Taxation Code.  


The council was established to promote a strong and healthy economy in Santa Clara and San Benito Counties consistent with environmental concerns in the area.  The council is controlled by a thirty-member board of directors which includes corporate members.  The board determines the membership of the organization and sets the compensation to be paid to Commissioner Thompson as president.  Membership dues are used for operational expenses, including salaries.  The council actively lobbies the legislature in furtherance of its policy goals.  As president of the council, Commissioner Thompson is active in recruiting new members for the organization.  


American Airlines, Inc. is currently seeking to join the council as a voting member of the board of directors.  The airline has proposed providing free transportation for the president and other council officials in lieu of paying membership dues.  American Airlines, Inc. is also a major tenant at the San Jose International Airport and issues affecting the operations of all airlines, including American Airlines, Inc., regularly come before the Airport Commission for review and recommendation.


Additionally, another member of the council's board of directors is also an investor in one of San Jose Airport's tenants, the San Jose Jet Center, Inc.  Matters affecting the tenants of the airport, including the San Jose Jet Center, Inc., regularly come before the Airport Commission for review and recommendation.

ANALYSIS

Economic Interests


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  In our telephone conversation of July 30, 1991 you stated that the members of the Airport Commission were currently designated in your conflict of interest code.  As public officials, the commissioners are prohibited from making, participating in making, or otherwise using their official positions to influence a governmental decision in which they have a financial interest.  (Section 87100.)  


What constitutes "participation" in a governmental decision and "attempting to influence" a governmental decision has been broadly interpreted in furtherance of the goals of the Act.  Regulation 18700(c) provides:


A public official or designated employee "participates in the making of a governmental decision" when, acting within the authority of his or her position, he or she:



(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:



(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.


Please note, that a public official is also prohibited from using his or her official position to influence a decision in which the official has a conflict of interest.  (Regulation 18700.1.)  An official is using his or her official position to influence a decision where the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the official's agency or any an agency appointed by or subject to the budgetary control of his or her agency.  Moreover, an official is using his or her official position to influence a decision before any other agency if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency.  Such actions include, but are not limited to the use of official stationery.  (Regulation 18700.1(c).)


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(c).


Pursuant to Section 87103, any individual or business that has made a payment to the commissioner is a source of income to the commissioner.  You have asked specifically about the commissioner's salary from the Public Affairs Council.  You stated the council is a tax exempt organization under Internal Revenue Code Section 501(c)(3).  However, while the Act provides an express exception for reimbursement for travel expenses and per diem received by a public official from a bona fide charitable organization (Section 82030(b)(2)), salary would not be exempted and would constitute "income" as defined in the Act.  (Section 82030.)  


Since the council is a source of income to the commissioner, it is a potentially disqualifying economic interest as set forth in Section 87103.  Therefore, the commissioner may not participate in any decision that will have a reasonably foreseeable material financial effect on the council.


You have also asked about members of the council's 30-member board of directors.  While we have advised that a public official employed by a closely held corporation has an economic interest in the corporation and the president/majority shareholder of the corporation in his personal capacity, such a conclusion was limited to very specific facts.  In the Hentschke Advice Letter (No. A-80-069), we advised:


In keeping with the purposes of the Act we conclude that in this case the president/majority shareholder of the corporation for which Mr. Larson works may also be considered a source of income to Mr. Larson.  Although for other purposes the corporation would be considered Mr. Larson's source of income, there can be no question that in a closely-held corporation situation such as here the president/majority shareholder of a corporation effectively controls the employment relationship itself.  Accordingly we conclude that the majority shareholder is a source of income to Mr. Larson and he should therefore disqualify himself from any decision which would have a material financial effect on the shareholder.





Emphasis added.


According to your facts, Commissioner Thompson's salary is controlled by the 30-member board of directors of the council.  Unlike the Hentschke situation, no single member "effectively controls the employment relationship" between Commissioner Thompson and the council.  Consequently, based on your facts, we do not believe that piercing through the council to the individual directors is appropriate.  Thus, Commissioner Thompson has an economic interest in the council and not the directors of the council, and consequently, is not restricted with respect to participating in decisions concerning the interests of the individual directors.


Finally, you have asked whether the commissioner will have an economic interest in American Airlines if the commissioner flies free of charge on American Airlines on council business.   A donor to a nonprofit entity would be considered the source of the income or gifts to the commissioner if the donor knew or had reason to know that the free tickets the donor provided would be used primarily by the commissioner.  (McClosky Advice Letter, No. I-91-263.)  


For example, we have previously advised that where an association received dues from its members for the sole purpose of making gifts to legislators, the association would be considered an intermediary for the gifts.  The dues-paying members would be the true source of the gifts.  (Harper Advice Letter, No. A-87-088.) 


Consequently, if the donor of the tickets knows or has reason to know, at the time of the "dues payment," that the tickets will be received for the sole or primary purpose of making gifts to public officials or if the council is merely serving as a conduit for channeling gifts to public officials, the council would be considered an intermediary and American Airlines would be considered the source of the gifts.  Otherwise, the conveyance of tickets in lieu of membership dues at the time the dues are required would be payments to the council and not the individual recipients of the tickets.     


In addition, since the council is a tax exempt nonprofit charitable organization under Section 501(c)(3) of the Internal Revenue Code, the tickets provided to the commissioner for use on council business would be exempted from the definition of "income" under Section 82030(b)(2). 

Foreseeability


Even if the commissioner has a source of income of $250 or more, he is only precluded from participating in decisions which may have a foreseeable and material financial effect on the source of income.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

Materiality


1.  Direct Effects

