October 18, 1991

Henry Barbosa

Barbosa, Garcia, Morillo & Barnes

Los Angeles Corporate Center, Suite 350

1000 Corporate Center Drive

Monterey Park, CA  91754

Re:  Your Request for Informal Assistance

Our File No. I‑91‑365

Dear Mr. Barbosa:

You have requested advice on behalf of William Molinari, a member of the Montebello City Council, concerning his duties under the conflict‑of‑interest provisions of the Political Reform Act (the "Act") pursuant to Regulation 18329(c) (copy enclosed).  We are treating your request as one for informal assistance because we were not asked to provide advice about any particular governmental decision.  (See, Regulation 18329(c)(4)(D).)

Consequently, we can only provide the following informal guidelines with respect to your questions.

QUESTIONS
1.  May Councilmember Molinari participate in city council decisions which will have a material financial effect on David Perrin or on a business enterprise owned by David Perrin who currently is the plaintiff in a lawsuit against the councilmember? 

2.  Is the conclusion above different if Councilmember Molinari receives a monetary judgment from David Perrin in connection with the pending lawsuit or with another prior lawsuit?  

CONCLUSIONS
1.  Under the Act a conflict of interest exists only where an official's "economic interest" is involved in a decision.  While the circumstances in this case may create the appearance of a conflict of interest, generally speaking, a lawsuit per se does not constitute a "financial interest" in a decision under the conflict‑of‑interest provisions of the Act.

2.  However, once Councilmember Molinari receives a settlement payment from David Perrin in the amount of $250 or more, he is required to disqualify himself for a period of 12 months from participating in any decision that would foreseeably and materially affect David Perrin individually or any business entity owned by David Perrin. 

FACTS
In November, 1987, Councilmember Molinari was unsuccessful in retaining his council seat.  He attributed the loss to a mailer which he believed to be libelous.  After his defeat Councilmember Molinari brought suit against a group of local businessmen he claimed were responsible for the mailer.  These individuals and a political action group organized by them were the named defendants in the lawsuit, captioned William Molinari, Plaintiff, v. Michael Minasian, David Perrin, Bucky Dennis, Phillip Pace, and Concerned Citizens for Honesty in Government, Defendants.  While the suit was pending, Councilmember Molinari recaptured a seat on the city council in the 1989 election.

On January 11, 1990, you called this office on behalf of then Councilmember Molinari to determine if, the councilmember could participate in decisions concerning the defendants' (Perrin, Dennis, and Pace) proposal to build a hotel at the city‑owned golf course.  The Barbosa Advice Letter, No. A‑90‑060, confirmed earlier telephone advice provided to you, that the litigation did not constitute a "financial interest" in a decision under the conflict‑of‑interest provisions of the Act.  

Subsequent to his reelection, and after receipt of the Commission's advice, Councilmember Molinari reached settlement with three of the defendants:  David Perrin, Bucky Dennis, and Phillip Pace in the amount of $12,500, $12,500, and $17,500 respectively.  Councilmember Molinari received the settlement payments on or about October 17, 1990.  It is your understanding that in all three instances, each of the settlement payments were made by insurance carriers on behalf of the defendants.  The suit against the fourth defendant, Michael Minasian, went to trial, and judgment was for the defense.

In July, 1991, David Perrin (a defendant above) filed a lawsuit against Councilmember Molinari.  In addition, Michael Minasian (a defendant above) filed a separate lawsuit against Councilmember Molinari.

On July 9, 1991, you contacted this office to inquire if, as a result of the "new" pending lawsuit, Councilmember Molinari could participate in decisions which would have a material financial effect either on David Perrin or on a business entity in which David Perrin has an ownership interest.  Specifically, David Perrin and Bucky Dennis (a defendant above) are partners in a joint venture or partnership which operates a concession, a restaurant and banquet facility, at the city‑owned golf course.  The decisions before the city council concern the proposal of Messrs. Perrin and Dennis to expand the restaurant and banquet facilities and to make other improvements.

You were informed on July 9, 1991 that while it was true that generally speaking lawsuits do not constitute an economic interest under Section 87103, monetary judgments resulting therefrom do, namely as sources of income to the councilmember.  

ANALYSIS
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 defines "financial interest" as follows:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.

As a member of the city council, Mr. Molinari is a public official under the Act.  (Section 82048.)  Consequently, he must disqualify himself from any decisions which will have a foreseeable material financial effect on his financial interests.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  

The Lawsuit

You and Councilman Molinari stated in telephone conversations of July 9, 1991 that Councilman Molinari is a party defendant in a lawsuit in which David Perrin is the only plaintiff.  David Perrin was one of the four named defendants in a prior lawsuit.  Perrin v. Molinari is still in the early stages, and, as such, any monetary award that the councilmember may receive from plaintiff Perrin in the case is purely speculative at this time.  While the circumstances present the appearance of a conflict of interest, at this point Councilmember Molinari does not have any economic interest, as specified in Section 87103, in decisions concerning the plaintiff as a result of the pending lawsuit.  (Mullen Advice Letter, No. I‑91‑194.)

For example, Councilmember Molinari will not be directly affected by the decisions.  Decisions concerning the plaintiff's request to expand the restaurant and banquet facilities and to make improvements will not result in the personal expenses, income, assets, or liabilities of Councilmember Molinari or his immediate family increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  In addition, Councilmember Molinari has no investment interest or real property involved in the decisions.  (Section 87103(a) and (b).)  Further, such decisions will not affect any person who has been a source of income or gifts to the councilmember, or who has promised income or gifts to the councilmember, in the last 12 months.  (Section 87103(c) and (e).)  Finally, the decision will not affect a business entity with which the councilmember is a director, officer, partner, trustee, employee, or holds any position of management.

  (Section 87103(d).)

Consequently, assuming 12 months have lapsed prior to the time the decisions concerning Mr. Perrin will come before the city council and since the date of receipt of the settlement payment from Mr. Perrin, the Act does not prohibit Councilmember Molinari from participating in decisions concerning the plaintiff Perrin under the current circumstances.  

After Judgment

As stated above, subdivision (c) of Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any source of income aggregating $250 or more provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.

Section 82030 defines "income" as any payment received, unless expressly excluded from the definition in Section 82030(b).  "Payment" is defined in Section 82044 as any payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.  Because monetary judgments are not specifically excluded from the definition of "income" provided in the Act, a monetary judgment is considered income.

Consequently, where the councilmember receives a judgment from any party to a lawsuit of $250 or more, he has an economic interest in that party under Section 87103.  Similarly, he would have an economic interest in any party to a lawsuit if the suit were settled and he received $250 or more from that plaintiff or defendant.  The fact that payment is made by an insurance carrier on behalf of a party to a lawsuit does not alter this result.  In that circumstance the insurance company is merely acting as an agent of the party to the lawsuit.  It is the party or parties to the lawsuit who are individually and jointly liable to Councilmember Molinari.  Consequently, if the decisions before the city council would foreseeably and materially affect any party to a lawsuit who enters into a settlement agreement with Councilmember Molinari, or is ordered by the court to pay him a monetary judgment, including his attorney's fees and costs, he must disqualify himself from participating in those decisions for a period of 12 months after he receives the settlement monies or court‑awarded judgment from each of those parties to the lawsuit.  (Jones Advice Letter, No. I‑89‑611.) 

Whether the financial effect of a decision is material depends on the specific circumstances of each decision.  For example, where a party to the lawsuit is "directly involved" in a decision before the city council, Regulation 18702.1(a) provides that the effect of the decision on the source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A‑89‑177.)  A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:  (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  It would seem from the telephone conversations that I have had with you and Councilmember Molinari that David Perrin and his business partner  Bucky Dennis (and maybe Phillip Pace) are vendors of the city and that the city council decisions in question concern their applications or proposals.

Where any party to a lawsuit is not directly before the city council, but may be indirectly affected, Regulations 18702.2 and 18702.6 may apply.  If the vendor's business enterprise is  operated for profit, Regulation 18702.2 provides that the materiality of the effect of a decision depends on the financial size of the business entity.  We refer you to that regulation for determination of which of its provisions, if any, apply to the vendor or vendors in question.

Where a source of income is not a business entity and not directly before the city council, Regulation 18702.6 provides:

The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:

(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.

We trust this letter clarifies the conflict‑of‑interest analysis to apply to a "lawsuit" situation.  If you have any additional questions regarding this issue, please do not hesitate to contact me at (916) 322‑5901.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  
Deanne Stone

Counsel, Legal Division
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