




November 26, 1991

Gerry Chalmers

Federal Consistency Staff

California Coastal Commission

45 Fremont, Suite 2000

San Francisco, CA  94105-2219






Re:
Your Request for Informal Assistance


Our File No. I-91-366

Dear Mr. Chalmers:


This is in response to your letter requesting advice regarding your responsibilities as a member of the Federal Consistency Staff of the California Coastal Commission under the "revolving-door" and new "ethics" provisions of the Political Reform Act (the "Act").  Since your need to seek new employment at this time is uncertain and you have not become involved in negotiations for future employment, we are treating your letter as a request for informal assistance.  

QUESTIONS


1.  As an intern with the California Coastal Commission, what restrictions are imposed on your participation in Coastal Commission matters relating to persons with whom you may be negotiating about, or may have arranged, prospective employment?


2.  At the time you terminate your employment with the California Coastal Commission, what restrictions will there be on your post-employment activity?

CONCLUSIONS


1.  As a designated employee of the California Coastal Commission, you are prohibited from making, participating in making, or using your official position to influence, any governmental decision directly relating to any person with whom you are negotiating, or have an arrangement concerning, prospective employment.


2.  You may not represent or act as agent or attorney for any person before the California Coastal Commission for compensation, for the purpose of influencing administrative action for one year.


In addition, you may not represent any other person before the California Coastal Commission with respect to any federal consistency review in which you monitored or participated.  This restriction has no time limit.

FACTS


You have been an intern with the Coastal Commission's Federal Consistency Program since June, 1990.  The Federal Consistency Program is based on the Federal Coastal Zone Management Act which gives the California Coastal Commission limited regulatory authority with respect to federal and federally permitted activities that affect the coastal zone.  Under the Federal Coastal Zone Management Act, the Coastal Commission may review specified federal licenses and permits which affect land and water, or affect the resources of the coastal zone directly or indirectly through spill-over impacts.  


As an intern you are a designated employee required to complete an annual statement of economic interests.  As an intern you have been involved in the following:


1.  General activities such as the production of a newsletter to local governments describing the proceedings of workshops conducted by the Federal Consistency Staff.


2.  The monitoring of past federal consistency projects to determine the success of mitigation measures implemented by the Coastal Commission.


3.  In addition you participate in the review of negative determination statements and environmental impact statements.  When a project involves sites under the Coastal Commission's jurisdiction, the responsible entity will file a negative determination statement and a draft environmental impact statement if they believe that the project will have only a de minimus impact on the Coastal Commission's jurisdiction.  Your duties include communicating with the applicant and other involved persons or agencies, drafting letters, preparation of a staff report (with recommendations), and potentially presenting the report to the Coastal Commission.  You stated, however, that no project in which you have been involved has proceeded to the point of a staff report to the Coastal Commission.  


4.  Finally, between August and November 1990 you participated in the preparation of comments on the Environmental Impact Report/Environmental Impact Statement ("EIR/EIS") prepared for a proposed toll road in Orange County by the San Joaquin Hills Transportation Corridor (the "project").  The EIR/EIS was published and circulated by the Transportation Corridor Agency.  You stated that you reviewed and annotated the EIR/EIS for review by your supervisor.  In cooperation with your supervisor, you then wrote a draft version of Coastal Commission comments on the project's EIR/EIS, which was reviewed, edited, revised and signed by your supervisor.  In addition, you handled inquiries from other agencies and the public on the document/project, or procedural aspects concerning the comments and researched jurisdictional questions concerning the project should it continue.  You stated that the issuance of Coastal Commission comments often depends on staff workload and are generally informal, with no substantive bearing on any subsequent formal proceedings on the project.  To date, no formal application on the project has been initiated at the Coastal Commission.  


You also stated that all the activities described above are highly supervised.  All public documents and letters which you helped prepare are signed by your supervisor and any policy, legal, or other matter on which you work is directed by, and coordinated with, a supervisor.  In some cases, legal clearance with the Coastal Commission's legal staff or coordination with higher officers is required.


Recently you were notified that due to the California budget emergency your position may be eliminated.  Consequently, you have started considering potential future employment.  Two persons you have considered contacting are involved in the project's EIR/EIS.  One is a private planning consultant who represents various businesses, governmental agencies and public interest groups.  The planning consultant wrote comments on the project's EIR/EIS on behalf of clients in opposition to the project.  The planning consultant may be involved in the future in proceedings before the Coastal Commission or litigation involving the Coastal Commission's decisions concerning the project.


Another potential employer is a law firm representing plaintiffs who are challenging the adequacy of the EIR for the project.  Again, with regards to the project, this firm has had no direct formal involvement with the Coastal Commission or its staff, except through informal comments and inquiries.  However, should formal federal consistency review by the Commission occur, the firm could be representing clients in opposition to the project.

ANALYSIS

I.  Section 87407


Section 87407 provides:


No state administrative official, elected state officer, or designated employee of the Legislature shall make, participate in making, or use his or her official position to influence, any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.


You are a designated employee of the Coastal Commission.  As such you are prohibited from making, participating in making, or using your official position to influence, any governmental decision directly relating to any person with whom you are negotiating, or have any arrangement concerning, prospective employment.


What constitutes "making, participating in making, or using official position to influence" is not defined in the new statute.  The Act does define "making, participating in making, and using official position to influence" in the context of the conflict-of-interest provisions of the Act.  Regulation 18700 and 18700.1 provide:


A public official or designated employee "participates in the making of a governmental decision" when, acting within the authority of his or her position, he or she:



(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:



(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.



Regulation 18700(c).


(a)  With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.

* * *


(c) With regard to a governmental decision which is within or before an agency not covered by subsection (a), the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.





Regulation 18700.1(a) and (c).  



Until definitions are developed for Section 87407, the conflict-of-interest definition may be used as a guide.  Pursuant to this definition, a public official is using his or her official position to influence a decision where the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the official's agency or any agency appointed by or subject to the budgetary control of his or her agency.  (Regulation 18700.1.)  Moreover, an official is using his or her official position to influence a decision before any other agency if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency.  Such actions include, but are not limited to the use of official stationery.  (Regulation 18700.1(c).)


Section 87407 does not define what constitutes "negotiating," or an "arrangement" concerning prospective employment.  However, according to your facts, your question is premised on the need to seek and arrange new employment in the face of possible layoffs at the Coastal Commission.  Thus, we assume you will be "negotiating," or making an "arrangement" concerning prospective employment.  


However, Section 87407 also does not specify when a decision is "directly related" to a person with whom an official is negotiating, or has any arrangement concerning, prospective employment.  Until the Commission has developed a regulatory definition of "directly related to" we are advising conservatively that governmental decisions directly relate to a potential employer if the decision will financially affect the potential employer, or if the employer has attempted to influence the agency in any manner with respect to the decision.  The two persons you have described would appear to be sufficiently interested in the project to trigger the restrictions of Section 87407.

II.  Revolving Door Restrictions Under the Ethics Bill


Effective January 1, 1991, the Legislature enacted a series of statutes intended to establish ethical guidelines for public officials.  The Act now provides that legislators, state officeholders and designated employees of administrative agencies  are subject to new restrictions on their post-employment activity.  For designated employees of state agencies Section 87406 provides in relevant part:

