




October 23, 1991

Jean Leonard Harris

City Attorney

City of Rancho Mirage

69-825 Highway 111

Rancho Mirage, CA  92270






Re:  Your Request for Informal Assistance







Our File No. I-91-371

Dear Mr. Harris:


This is in response to your request for advice on behalf of a city councilmember and redevelopment agency director regarding his  responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your letter fails to identify the person on whose behalf you are requesting advice and is in the nature of general assistance, we consider your letter to be a request for informal assistance pursuant to Regulation 18329(c) (copy enclosed).

QUESTIONS


A member of a homeowners' association, who also sits on the association's board of directors, is a city councilmember and  redevelopment agency director.  


1.  May this person, in his capacity as a director of the homeowners' association, participate in decisions regarding how the association is to proceed against the city's redevelopment agency?


2.  May this person, in his capacity as a director of the city's redevelopment agency, participate in decisions regarding how the city is to proceed against the homeowners' association in connection with the association's request for annual dues and other fees?

CONCLUSIONS


1.  Members of the board of directors of the homeowners' association are not " members of a government agency" and are not  "public officials" under the Act.  Therefore, they are not subject to the conflict-of-interest provisions of the Act.


2.  Assuming a significant segment of the population of the city are not members of the homeowners' association, the councilmember/director must disqualify himself from participating in any redevelopment agency decisions which concern the homeowners' association's request for annual dues and other fees.

FACTS


A councilmember/redevelopment agency director sits on the board of directors of a homeowners' association.  He receives no remuneration in this capacity.  He also is a member of the association.  The homeowners' association has jurisdiction over a large area within a district of the city which includes property zoned for residential and commercial uses.  The covenants, conditions, and restrictions (the "CC&R's") of the homeowners' association prohibit commercial uses upon certain of the residential lots.  The homeowners' association also requires annual dues from each parcel as well as a fee, based upon square footage, for any architectural structure erected within the area governed by the CC&R's.


About four years ago, the city's redevelopment agency condemned several of the residential lots within the jurisdiction of the homeowners' association for a city hall and a commercial site.  Recently, the board of directors of the homeowners' association requested the payment of annual dues per residential lot and a fee to review architectural design upon these lots from the city redevelopment agency.  Furthermore, though the city hall and commercial uses are consistent with the city's general plan and zoning for the area, they are inconsistent with the homeowners' association CC&R's.


An apparent conflict now exists between the city's redevelopment agency and the homeowners' association.  The city's redevelopment agency has opined that the property it condemned is not restricted by the homeowners' association CC&R's and that the annual dues per lot and other fees mentioned within those documents are invalid as against the property owned by the city's redevelopment agency.  The homeowners' association has alleged an opposite position.


As a member of the board of directors of the homeowners' association, the councilmember/director will be required to vote on how the homeowners' association is to proceed against the redevelopment agency.  The demands of the homeowners' association against the city's redevelopment agency will exceed $50,000 for the architectural review fee alone.  The fee for the city's entire redevelopment project area may exceed $100,000.  The funds would be used directly for the benefit of the association members.  The board of directors of the homeowners' association have total discretion as to how to use the funds.  For example, the funds could be used to eliminate the homeowners' association dues, or to provide a direct rebate in the form of cash, or to provide some other financial benefit to each association member.  The benefit per association member could foreseeably exceed $250.


Furthermore, although your letter does not expressly state what the councilmember/director will be required to do in his capacity as redevelopment director, implicit in the facts is that he will be asked to participate in redevelopment agency decisions concerning the homeowners' association's claims.

ANALYSIS


The Act provides that no public official shall make, participate in making, or use his or her official position to influence any governmental decision in which he or she has a financial interest.  (Section 87100.)  A public official is defined in the Act as follows:


"Public official" means every member, officer, employee or consultant of a state or local government agency, but does not include judges and court commissioners in the judicial branch of government....





Section 82048.


The members of the board of directors of the homeowners' association are not employees, officers or consultants.  They are "members" of the association, but are they members of a local government agency?  Section 82041 defines "local government agency" as a county, city or district of any kind, including a school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.  It seems clear that  the members of the board of directors of the homeowners' association are not "members of a government agency" and are not  "public officials" under the Act.  Therefore, they are not subject to the conflict-of-interest provisions of the Act, and the  councilmember/director's disqualification is not required under Section 87100.


On the other hand, city councilmembers and redevelopment agency directors are "public officials" under the Act and are subject to the conflict-of-interest provisions of the Act.  The Act provides a four-part test to determine whether a public official has a conflict of interest in a governmental decision.  First, is the official considering making, participating in making, or using his official position to influence a governmental decision?  (Section 87100.)  Second, is it foreseeable that the decision will affect the official's economic interests?  (Section 87103.)  Third, is the effect of the decision on the official's economic interests material?  (Id.)  Fourth, is the effect of the decision on the official's economic interests distinguishable from its effect on the public generally?  (Id.) Each of these elements must be met before there is a conflict of interest.

A.  Making or Participating In A Governmental Decision


An official makes a governmental decision when he or she votes, commits his agency to a course of action, enters into a contract, or appoints someone.  (Regulation 18700(b).)  Participating in the making of a governmental decision includes, among other things, advising or making recommendations to the decision maker.  (Regulation 18700(c).)  An official attempts to use his official position to influence a decision if, for the purpose of influencing the decision, he contacts or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  (Regulation 18700.1(a).)  If the councilmember/director has a conflict of interest, he is prohibited from all these actions.  For example, the councilmember/director would be prohibited from determining the city's strategy and course of action regarding the homeowners' association's claims as well as from appearing before his own agencies on behalf of the homeowners' association. 

B.  Foreseeable Financial Effect On An Economic Interest


The second issue is the foreseeability that the decision will affect the councilmember/director's economic interests.  The parameters of a public official's economic interest are set forth in Section 87103.  For the purposes of his situation,


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be reasonably foreseeable, the effect of a decision must be more than a mere possibility, however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)  


Thus when a matter comes before the councilmember/director and he suspects he may have a conflict of interest, he should examine the matter to determine whether any decision by him would have a reasonably foreseeable effect on any of the economic interests listed in Section 87103.   There is no question under the facts presented here that any decision by the redevelopment agency on the homeowners' association's request for annual dues and other fees will have a financial effect on the councilman/director.  The issue for our consideration is whether the financial effect of the decision is material.

C.  Material Financial Effect


The Commission has adopted a series of regulations to determine whether a financial effect is material.  In order to apply the regulations in a particular case, it is necessary to look at the economic interest affected and then examine both the direct and indirect effects of the decision on those interests.  For example, the effect of a decision is material if the decision will result in the personal expenses, income, assets, or liabilities of a public official or a member of his immediate family increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  Thus if decisions concerning the homeowners' association's request for annual fees and dues will result in a $250 benefit to the councilmember/director, then he may have to disqualify himself from participating in those decisions.

D.  "Public Generally" Exception 


Even if the decision before the councilmember/director meets all the above elements, his disqualification is required only if the effect upon his economic interests is distinguishable from the effect upon the public generally.  (Section 87103.)  The "public" is all persons residing, owning property, or doing business in the jurisdiction of the agency in question.  (In re Legan, (1985) 9 FPPC Ops. 1, 15.)  In the case of a city council/redevelopment agency, this would be the entire city.  If the decision does not affect all members of the public in the same manner, his disqualification may be required unless the effect of the decision is the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed.)  Therefore for the public generally exception to apply, any decision would have to affect a significant segment of the city in substantially the same manner as it would affect the councilmember/director.  


Applying this element to the situation at hand, a significant segment of the population of the city must be members of the homeowners' association in order to trigger the public generally exception.  You indicated in your letter that the district was large.  That statement is insufficient for us to ascertain if a significant segment of the population resides in the district and are members of the homeowners' association.  Assuming the district does not represent a significant segment of the population for the public generally exception to apply, the councilmember/director must disqualify himself from participating in any redevelopment agency decisions which concern the homeowners' association's request for annual dues and other fees.


Questions about incompatible offices should be directed to your local county counsel or the Attorney General.  






Sincerely yours,

