SUPERSEDED BY 18702.1 (a)(4)
October 17, 1991

Honorable Shirley A. Morton

City of Calimesa

10961 Desert Lawn Drive, #15

Calimesa, CA  92320

Re:  Your Request for Informal Assistance

Our File No. I‑91‑374

Dear Councilmember Morton:

You have requested assistance as a Calimesa City Councilmember concerning your duties under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  Since you do not have a pending governmental decision before you and seek guidance with respect to future decisions of the city council, we are treating your request as one for informal assistance. 

QUESTION

May you participate in Calimesa City Council decisions concerning a proposed mobile home rent control ordinance?

CONCLUSION

You may participate in the city council decisions on the ordinance so long as the decisions on the ordinance will not affect your interests differently than a significant segment of the public generally.

FACTS

You are a Calimesa City Councilmember.  For the past six years you have resided in a mobile home in your jurisdiction.  Your space was obtained by way of a 10‑year lease which currently has four years to go.  

As a private citizen you were active in pursuing a rent stabilization ordinance applicable to mobile home residents subject to month‑to‑month leases.  The ordinance is intended to do the following:

1.  Vacancy Decontrol:  The ordinance would limit rent increases after a tenant vacates the mobile home on a voluntary basis.  

2.  Registration:  The ordinance would require mobile home owners to register with the city and disclose pertinent information concerning the park.

3.  Rent Control:  The ordinance would limit space rent increases.  

4.  Rent Stabilization Board:  In addition, the ordinance would establish a rent stabilization board to mediate controversies between the residents and park owners.  

According to information obtained from Calimesa City Hall, the current population of Calimesa is approximately 12,000.  You stated that Calimesa has eight mobile home parks in which approximately 2,018 senior citizens reside; this equates to 17 percent of the city's population.  

You also stated you do not believe that the ordinance will affect your interests since you hold your space by long‑term lease, and you do not believe that long‑term leases will be impacted by the ordinance.  

ANALYSIS

Economic Interests

Section 87100 provides that no public official at any level of state or local government shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include a Calimesa City Councilmember.

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his immediate family, or on:

Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

Section 87103(b).

You stated that you currently own a mobile home in the jurisdiction which is on property held by way of a ten‑year lease.  Section 82033 provides that an "interest in real property" includes any leasehold, beneficial or ownership interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official if the fair market value of the interest is $1,000 or more.  Regulation 18729(b) provides that the value of a leasehold interest is the amount of rent owed during a 12‑month period.  Thus, if your payments on the lease are $1,000 or more annually, you have a leasehold interest in real property as defined in the Act.

Moreover, Section 87103 and Regulation 18702.1(a)(4) provide that decisions which will have a reasonably foreseeable material financial effect on the official's personal expenses, income, assets, or liabilities are also potentially disqualifying.  Consequently, you may not make, participate in making or in any way attempt to use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on your leasehold interest or your mobile home.

Foreseeability and Materiality

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

It is not foreseeable that registration requirements imposed on mobile home park owners will affect your interest in your mobile home.  Such a decision is managerial in nature and does not appear to affect tenants.  (Warner Advice Letter, No. A‑82‑105.)  Moreover, it is not foreseeable that the creation of a rent stabilization board to mediate future controversies between the residents and park owners will affect the value of your interest.  It is speculative at this time that you will be involved in a controversy which will necessitate use of the board.  

The limitation of rent increases after a tenant vacates the mobile home on a voluntary basis would only affect you if you were to move into a mobile home after vacancy.  (Coughlan Advice Letter, No. A‑82‑036.)  It will have no effect on your current leasehold interest; any benefits or detriments would go to the new tenant should you decide to vacate your home.  However, a rent control ordinance could foreseeably affect your rent after your lease runs out.  Thus, this aspect of the ordinance may be one in which you may not participate.  

Before disqualification is required, it must be determined that the foreseeable effect of a decision on your economic interest is also be material.  The Commission has adopted guidelines to determine materiality.  For example, if your economic interest is directly before an agency, because you are the applicant or the subject of the decision, generally Regulation 18702.1(a) provides that the effect of the decision on your economic interest is material and disqualification is required.  (See e.g., Combs Advice Letter, No. A‑89‑177.)  

According to your facts, you are not an applicant or named party with respect to the ordinance.  The decision is legislative in nature and will affect mobile home owners throughout your jurisdiction.  Therefore, it does not appear the decision will have a direct material financial effect on you or your interests.

However, public officials are also required to disqualify themselves where a decision will have an indirect material financial effect on their interests.  Regulation 18702.4 provides that the indirect financial effect of a decision on a leasehold interest in real property is material if:

(a)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;

(b)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;

(c)  It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;

(d)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5‑percent, whichever is greater, during any 12‑month period following the decision; or

(e)  The decision will result in a change in the termination date of the lease.

Regulation 18702.4.

It does not appear that the ordinance will affect the legally allowable use of the property on which your mobile home is situated, or any other property subject to the ordinance.  (Regulation 18702.4(a), (b) and (c).)  Moreover, under your facts, the decision concerning the ordinance will not foreseeably affect your current lease.  You stated that the ordinance would not apply to long‑term leases.  Also, the decision does not appear to result in any change in the termination date of your lease.  

However, while the rent control ordinance will not affect the rent due on your current lease because it is a long‑term lease with four years to go, it may affect your rent in the future should you stay in the park and negotiate a month‑to‑month lease.  (Picquet Advice Letter, No. A‑87‑233.)  If the effect of the decision is to increase or decrease the amount of rent you must pay in the future by $250 or 5‑percent, whichever is greater, during any 12‑month period following the decision, you may not participate in the decisions concerning the rent control ordinance.

In addition, as stated above, public officials must disqualify themselves where a decision will result in the personal expenses, income, assets (other than interests in real property), or liabilities of the officials increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  The treatment of your space as one that is rent controlled or not rent controlled would appear to have an effect on the fair market value of your mobile home.  (Jorgensen Advice Letter, No. A‑90‑017.)  If the effect will be $250 or more you would be required to disqualify yourself from the decision.

Please note that participation in governmental decisions has been interpreted broadly in furtherance of the goals of the Act.  Thus, where you are disqualified with respect to a decision, you are also prohibited from making contacts with, appearing before, or otherwise attempting to influence, any member, officer, employee or consultant of your agency concerning the governmental decision.  (Regulations 18700 and 18700.1.)  However, you may communicate with the general public or the press.  (Regulation 18700.1(b)(5); See also, Holmes Advice Letter, No. A‑88‑471; Hineline Advice Letter, No. A‑88‑149.)

Exceptions

1.  Segmentation

Even if you determine you have a conflict of interest with respect to the rent control aspect of the ordinance, you may participate in the other aspects provided they are not interrelated to the rent control issue and can be considered separately.  (Miller Advice Letter, No. A‑82‑119.)  Where the decisions are separable and do not affect the decisions on the other projects, each project may be analyzed separately to determine if the official has a conflict of interest.  (Kilian Advice Letter, No. A‑89‑522.)  

If indeed the decisions are separable and you determine you have a conflict of interest with respect to some, but not all the decisions, the following procedure should be followed to permit you to participate:

(1)  The decisions for which you are disqualified should be segregated from the other decisions.

(2)  The decisions for which you are disqualified should be considered first, and a final decision reached by the city council without your participation.

(3)  Once a decision has been made on the decisions for which you are disqualified you may participate in the deliberations regarding the other issues, so long as those deliberations do not result in a reopening or in any way affect the decisions from which you were disqualified.  (Huffaker Advice Letter, No. A‑86‑343.)

2.  The "Public Generally" Exception

Even if there will be a reasonably foreseeable financial effect on your interests, you may participate in the decision if the effect on your interests is not distinguishable from the effect on the public generally.  (Section 87103.)  For the "public generally" exception to apply, a decision must affect your interests in substantially the same manner as it would affect a significant segment of the population of Calimesa. (Regulation 18703.)  

While the "public generally" exception is necessarily fact‑dependent, it is instructive to look at other applications of the exception in past letters and opinions.  For example, in In re Owen (1976) 2 FPPC Ops. 77, the Commission determined that owners of residential property in and immediately adjacent to the "core area" in the City of Davis were a significant segment of the jurisdiction and would be similarly affected by various land use decisions within the core area.  Consequently, a planning commissioner who owned a residence immediately adjacent to the core area could participate in the decisions provided there was no evidence that the effect on the commissioner's property would be different than the effect on other owners of residential property in the area.

In In re Ferraro (1978) 4 FPPC Ops. 62, the Commission found that the "public generally" exception applied to a decision on a Los Angeles rent control ordinance and its effect on councilmembers who owned three or fewer rental units.  The Commission stated:

In order to be considered a significant segment of the public, we think that a group must be large in numbers and heterogeneous in quality.  The class of persons owning three or fewer units meets both these standards and therefore constitutes a significant segment of the general public....The proposed rent control ordinance will affect all owners of the three or fewer rental units in much the same manner.

Generally rent control ordinances are treated as affecting members of the affected class in a substantially similar manner.  (See also, Sibley Advice Letter, No. A‑84‑180.)  However, this is not true in every case.  In the Jorgensen Advice Letter, supra, we advised that even where 16.7 percent of the city's population were residing in mobile homes, they did not constitute the public generally, because the effect on the official was not substantially similar to the effect on mobile home owners as a group.  Moreover, in the Picquet Advice Letter (supra) we advised that where a decision concerned decontrol of rents in parks with certain percentages of long‑term leases and the official had a long‑term lease on his space, the effect on the official was distinguishable from the effect on the rest of the mobile home owners.

However, these conclusion are distinguishable from your facts.  The Jorgensen letter concerned the deletion of a vacancy control ordinance.  The conclusion was based on the fact that while the vacancy control ordinance would affect the fair market value of all mobile homes in the jurisdiction, the foreseeable effect (rent increases) on each would be different once the control was lifted.  Thus, we concluded that "even within this group [mobile home owners] the financial impact of the council's decision on the value of the individual mobile home unit or on the rent paid by its owner will be uniform from unit to unit."  

Moreover, the Picquet Advice Letter concerned an aspect of the ordinance that specifically was applied to a narrow subset of mobile home owners.  In this case, imposition of a standard threshold on rent increases for all mobile homes in the jurisdiction would affect all mobile homes in the same manner, just as the rent control ordinances in the Morgan and Sibley Advice Letters (supra).

We understand that the population of Calimesa is approximately 12,000.  Calimesa has eight mobile home parks in which approximately 2,018 senior citizens reside, 17 percent of the city's population.  This population is large in number and heterogeneous in nature.  Moreover, it does not appear that the ordinance will affect your leasehold interest or personal property asset in a manner different than it will affect other owners of mobile homes in your jurisdiction.  

In our letter to Paul Morgan (Advice Letter, No. A‑81‑12‑507) concerning required mediation of mobile home tenant/landlord disputes, we stated:

A recurring analysis applied by the commission to any segment in question has been the extent to which the segment is made up of diverse members, whose only "common bond" is their membership in this grouping.  [Footnote omitted.]  Turning to the segment in question here, mobile home owners residing in mobile home parks in Westminster, these households make up 10.9% or more of all the households in Westminster.  [Footnote omitted.]  Mobile home owners are members of virtually all occupations and are similarly diverse in other characteristics.  Our advice would have been that mobile home owners in Westminster's 17 parks constituted a significant segment of the public generally.

In the Picquet Advice Letter (supra) concerning modification of the mobile home rent control ordinance, we advised:

