




February 5, 1992

Timothy P. Hayes

McDonough, Holland & Allen

P. O. Box 776

422-A Century Park Drive

Yuba City, CA  95992-0776






Re:  Your Request for Advice







Our File No. A-91-385

Dear Mr. Hayes:


You have requested advice concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act")  to the duties of Councilmembers Carl Malotte, Stanley Nader and Charles Kellar and Planning Commissioners Marshall Weir and Eva Benedict.

QUESTION


May the above Councilmembers and Planning Commissioners participate in any of the pending annexations in the City of Lincoln?

CONCLUSION


The facts and conclusions vary as to each public official.  Please see the individual analysis and discussion for each individual official at the end of this letter.

FACTS


The City of Lincoln will soon be acting upon several pending annexation requests comprising approximately 3,000 acres, or 4.7 square miles.  The property is currently in Placer County and zoned agricultural.  If annexed into the city, it is anticipated that a variety of zoning uses will be implemented, consisting mainly of single-family housing, but also including open space, industrial and commercial.  The pending annexations will affect nearly 2.5 miles of the southerly and southeasterly boundaries of the city, which is where the majority of the population resides.  Lincoln has a population of approximately 7,500 residents and covers an area of approximately 6.8 square miles.


All of the principal residences of the city council members and the planning commission members are located in the City of Lincoln, and all their residences are more than 300 feet from any pending or potential annexation applications.

Councilman Carl Malotte


Mr. Malotte, in addition to his principal residence, owns greater than a 10% share in Malotte Manufacturing, Inc., which manufactures fiberglass.  His company has a month-to-month tenancy on property located at 390 G Street, which is approximately 2,125 feet and 2,750 feet from two different pending annexations, and approximately 3,000 feet from a potential annexation. 

Councilman Stanley P. Nader


Mr. Nader, in addition to his principal residence, owns greater than a 10% interest in a family farming operation which consists of real property and a feed store which are located outside the city limits, and over three miles from the closest pending or proposed annexation.

Councilman Charles A. Kellar


Mr. Kellar's principal residence is located on two lots at 420-7th Street, approximately 2,125 feet from a potential annexation and 2,500 feet from a pending annexation.  There is a separate guest house on the property, which has never been rented.  Mr. Kellar's relatives live in the guest house.

Planning Commissioner Marshall Weir


In addition to his principal residence, Mr. Weir has the following real property interests:


a)  a deed of trust in a residence at 565 East Avenue and

ownership of a vacant parcel south of 565 East Avenue--both of which are approximately 430 feet from a potential annexation and 1,875 feet and 5,000 feet from two different pending annexations.


b)  ownership of a vacant parcel east of 565 East Avenue, which is within 300 feet of a potential annexation, and 1,875 feet and 5,000 feet from two different pending annexations.


c)  ownership of vacant property at 121 Ina Way, which is 350 feet and 2,490 from two different pending annexations and 2,250 feet from a potential annexation.


d)  a deed of trust on a residence at 330 E Street, which is approximately 1,375 feet and 2,750 feet from two different pending annexations and 2,250 feet from a potential annexation.

Planning Commissioner Eva Benedict


In addition to her principal residence,
Ms. Benedict owns:


a)  real properties at 510 and 512 D Street, consisting of rentals which are approximately 1,750 feet from the nearest pending annexation, and 4,000 feet and 5,000 feet from other pending annexations.


b)  real property at 670 M Street, consisting of rentals, which is approximately 3,750 feet from the nearest pending annexation.


c)  rental property at 143 E. Fifth Street, which is approximately 270 feet from a potential annexation and 500 feet from an actual pending annexation.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(a)-(d).


The elected councilmembers and planning commissioners of the City of Lincoln are public officials (Section 82048) and must disqualify themselves from any governmental decisions which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on--among other things--their real property and business interests. 

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)

Materiality


The Commission has adopted several regulations which define material financial effect.  Regulation 18702 sets forth the general guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  If the official's financial interest is indirectly affected by the decision, or if the effect of the decision is not material under Regulation 18702.1, Regulations 18702.2 through 18702.6 apply to determine whether the effect of the decision is material.


Regulation 18702.3 contains guidelines for determining when the effect of a decision is material as to real property which is indirectly involved in a decision.  Regulation 18702.3 states in pertinent part:



(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:




(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300-foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.

