




November 14, 1991

George G. Hardie

Mayor Pro Tem

68-625 Perez Road

P. O. Box 5001

Cathedral City, California  92235-5001






Re:
Your Request for Informal Advice







Our File No. I-91-393

Dear Mr. Hardie:


You have requested advice concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act")  to your duties as a city councilmember and the mayor pro tem of Cathedral City.  The following informal advice is based on the facts provided in your letter and our telephone conversation on September 13, 1991. 

QUESTIONS

1.  As the owner of two large, predominantly undeveloped parcels of land, may you participate in decisions regarding the Transportation Uniform Mitigation Fee Ordinance ("TUMF")?

2.  If you may not participate in any TUMF matters or decisions in your official capacity, may you participate in such matters in a non-official capacity such as by speaking to reporters, chambers of commerce and other civic organizations?  May you speak as a landowner?

CONCLUSIONS

1.  You may not participate in your official capacity in any governmental decision regarding TUMF if the decision will have a material financial effect on either of your properties.

2.  You may participate as a member of the public in TUMF matters which are solely related to the effect of a decision on your property.   Once you have formally disqualified yourself on the public record, you may comment as a member of the public at public meetings or to the press.  You may testify concerning the effects of a proposed decision on property wholly owned by you, but you may not testify on behalf of any other person or group.

FACTS


You own all or a major interest in two large parcels of land in Cathedral city.  The 19-acre parcel is in an area of fast growth on Ramon Road, one of the city's most heavily traveled arterials.  There is a 24-room hotel on a portion of your property and the remainder of the property is undeveloped.  A new shopping center is one-quarter mile from this property.


The remainder of the 19-acre parcel has been for sale for an extended period of time.  Although you filed a tentative map as a preliminary move to help market the property, you do not intend to develop any of the sites, individually or as a package.  The tentative map separates out the hotel property and divides the remaining parcel into approximately 30 small commercial or industrial parcels.  This property is valued at approximately $3.4 million.


The 22-acre parcel lies on undeveloped desert land north of Highway I-10 and is also for sale.  This property, which is not likely to be developed for several years, is valued between $1,500,000 and $2,500,000.


On June 21, 1989, the city council adopted the Transportation Uniform Mitigation Fee Ordinance, which imposed charges for development of properties to offset capital charges for transportation needs.  Seven of the nine cities in the Coachella Valley and the unincorporated area of the County of Riverside have adopted the fee.


The effect of the TUMF on property values is unknown.  The amount of fees is based upon a formula set forth in the TUMF handbook.  For example, the TUMF fee imposed upon the developers of a 15-acre shopping center near your 19-acre parcel was approximately $241,000.  Any fees which would apply to your properties would be paid by a potential developer as a condition of development.


You are concerned that the TUMF could be a tremendous restraint on commercial development.  Therefore, you would like to participate in either your official or non-official capacity in any action relating to the TUMF ordinance.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(a)-(d).


Since you have an ownership interest in real property which exceeds $1,000, you are required to disqualify yourself from participating in any governmental decision which will foreseeably and materially affect your property.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)


You stated that you are concerned that the TUMF could be a tremendous restraint on commercial development.  Since any fees which would apply to your properties would be paid by a potential developer, it is reasonably foreseeable that the imposition of such fees may affect land values, property sales and development.

Materiality


The Commission has adopted several regulations which define material financial effect.  Regulation 18702 sets forth the general guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  If the official's financial interest is indirectly affected by the decision, Regulations 18702.2 through 18702.6 apply to determine whether the effect of the decision is material.


Regulation 18702.3 contains guidelines for determining when the effect of a decision is material as to real property which is indirectly involved in a decision.  Regulation 18702.3 states in pertinent part:



(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:




(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300-foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:





(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.

***



(c)  For decisions which may affect an interest in real property but which do not involve a subject property from which the distances prescribed in subdivisions (a) and (b) can be determined, the monetary standards contained in subdivision (a)(3) (A) and (B) shall be applied.


Under Regulation 18702.3(d), there are a number of factors which must be considered in determining whether a decision will have a financial effect of $10,000 or more on the fair market value or $1,000 or more per twelve month period on the rental value.  These factors include, but are not limited to:



(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

