




October 2, 1991

John L. Fellows III

Irvine City Attorney

Rutan and Tucker 

Bank of the West, Suite 1400

611 Anton Boulevard

Costa Mesa, CA  92628-1950






Re:
Your Request for Informal Assistance

Our File No. I-91-395 

Dear Mr. Fellows:


This is in response to your letter requesting assistance on behalf of the members of the Irvine Transportation Authority, concerning their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your questions are general in nature and you have not named a specific elected official on whose behalf you have requested this advice, we are providing informal responses to your questions.  


Please note, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)  In addition, nothing in this letter should be construed to evaluate any conduct that has already taken place.  

QUESTIONS


1.  Are the members of the Irvine Transportation Authority public officials subject to the disclosure and disqualification provisions of the Act?


2.  If the members of the Irvine Transportation Authority are public officials, under what circumstances will they have a conflict of interest with respect to a governmental decision?


3.  Will the decisions of the Irvine Transportation Authority affect the economic interests of the members in substantially the same manner as the decisions will affect the public generally?

CONCLUSIONS


1.  Since the Irvine Transportation Authority has decision-making authority with respect to contracts and the investment of funds collected from fares, fees, and tolls, it is a decisionmaking body under the Act and its members are "public officials" subject to the disclosure and disqualification provisions of the Act.


2.  No member of the Irvine Transportation Authority may make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the member knows or has reason to know he or she has a financial interest.  


3.  It does not appear that the decisions of the Irvine Transportation Authority will affect the public generally in the same manner as they may affect the employers of the various members.  Consequently, we do not believe that the industries that appoint the members are a significant segment of the public generally as contemplated by the Act.

FACTS


The Irvine Transportation Authority (the "authority") was established in May 1989 to advise the city council on traffic issues.  Of the authority's eleven members, five are Irvine City Councilmembers, one is a public member appointed by the city council, and the remaining five are appointed by the city council after nomination by the following local organizations:  (1) the University of California at Irvine; (2) the Industrial League of Orange County; (3) the Irvine Chamber of Commerce; (4) the Irvine Business Complex Consortium; and, (5) the Building Industry of Southern California.  The nominees generally are employed by businesses which are members of the associations.  You have not provided information with respect to these employers.


The Irvine Code provides that the authority does not have the power to implement any city policies or procedures concerning traffic issues.  The authority makes recommendations to the city council, which the council may accept or reject.  In order for a decision by the authority to become operative, it must be adopted by a city council resolution or ordinance.  You also stated that, historically, the city council has not approved the authority's recommendations without significant modification. 


The authority is currently considering a proposed ordinance which will impose reporting, administrative and facilities-improvement requirements on: (1) companies employing 25 or more persons in Irvine; (2) owners of buildings or complexes that meet or exceed a certain gross square footage threshold; and, (3) developers of new non-residential projects.  


Companies employing 25 or more persons in the city constitute 775 of the 7,469 employers in Irvine, or 10.4%.  Those 775 companies employ 74% of the workers in Irvine.  The number of buildings or complexes subject to the ordinance is estimated to be 130.  It is possible the proposed ordinance may be modified to affect employers of 50 or more, rather that 25 or more.  There are some 406 such employers in Irvine (5.4% of all employers) who employ 61.9% of all employees in Irvine.

ANALYSIS

Public Officials


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the disclosure and disqualification provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own economic interests or the economic interests of persons who have supported them.  (Section 81001(b).)  


Regulation 18700(a)(1) includes with the definition of "public official" the following:



(1)  "Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission has decision-making authority whenever:



(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or  


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.


According to the facts you have provided in your letter, you do not believe that members of the Irvine Transportation Authority have decisionmaking authority.  You stated the authority advises the city council on traffic issues which may only be implemented by city council action.  You also stated the authority cannot compel or prevent the city council from ultimately exercising their independent judgment.  Finally, you have stated that the city council has not historically approved the authority's recommendations without significant modification.  Under such circumstances, the authority would not be a decisionmaking body under the Act.


However, according to Sections VI.F-530 and VI.F-532 of the Irvine Code provided by your office, the authority has the express power to execute contracts without city consent and to make investments with funds held by the authority which have been collected from fares, fees, and tolls.  Such powers could give rise to a conflict of interest where the authority is the ultimate decisionmaker and a member is financially interested in a potential contractor or investment.  Since the authority appears to have the power to make final governmental decisions, we would conclude that the authority is a decisionmaking body under the Act and that the members of the authority are "public officials" subject to the disclosure and disqualification provisions of the Act.

Conflicts of Interest


A public official is required to disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 87200-87313.)  In addition, no public official at any level of state or local government may make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  (Section 87100.)  


Please note that participation in governmental decisions has been interpreted broadly in furtherance of the goals of the Act.  Thus, where a member is disqualified with respect to authority decisions, the member is also prohibited from making contacts with, appearing before, or otherwise attempting to influence, any member, officer, employee or consultant of the authority concerning the governmental decision.  (Regulations 18700 and 18700.1.)  


Moreover, Regulation 18700.1(c) provides that with regard to a governmental decision which is before another governmental agency, an official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


In your letter you discussed potential conflicts of interest for the members of the authority due to their employment with businesses that could be impacted by the authority's decisions.  Any person or business that has made any payment to a member during the 12 months prior to a decision is a potentially disqualifying economic interest and the member is prohibited from participating in any decision which will have a reasonably foreseeable and material financial effect on that source of income.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


A financial effect on the economic interest must also be material to require disqualification.  The Commission has adopted various regulations which contain several objective standards for determining whether the effect of a decision will be material, depending on the nature of the decision and economic interest.  (Regulation 18702.)  For example, where an economic interest is directly involved in the authority's decision as an applicant or the subject of a decision, the member will generally be disqualified from participating in the decision.  Since we assume that the employers were not the applicants or named parties in the decision of the authority, but will be affected as a class, it does not appear the employers would be directly affected.  


However, even if the economic interest is not directly involved in the authority's decision, the members are still required to disqualify themselves from participating in decisions which may indirectly have a material financial effect on the economic interest.  Whether the indirect effect of a decision on a business entity is material depends on the financial size of the business entity.  Regulation 18702.2 provides different thresholds of materiality for the following:


1.  Business entities listed on the New York Stock Exchange or the American Stock Exchange, or business entities on the Fortune Magazine Directory of the 500 largest U. S. industrial corporations or the 500 largest U. S. nonindustrial corporations.  (Regulation 18702.2(a) and (d).)


2.  Business entities listed on the National Association of Securities Dealers National Market List or any business entity with net tangible assets of at least $18,000,000 and pre-tax income for the last fiscal year of at least $2,500,000.  (Regulation 18702.2(b) and (e).)


3.  Business entities not fitting the requirements of (a) or (b) but which are listed on the Pacific Stock Exchange or qualify for public sale in California and are listed on the Eligible Securities List maintained by the California Department of Corporations.  Or, business entities with net tangible assets of at least $4,000,000, and with pre-tax income for the last fiscal year of at least $750,000, with net income from that period of at least $400,000.  (Regulation 18702.2(c) and (f).)

