




October 25, 1991

Stephen A. Kronick

Bartkiewicz, Kronick & Shanahan

1330 Twenty-First Street, Suite 200

Sacramento, CA  95814






Re:  Your Request for Advice







Our File No. A-91-400

Dear Mr. Kronick:


You have requested advice on behalf of Edward Addy, a member of the board of directors of the Templeton Community Services District (the "District") concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  This letter shall serve to confirm the telephone advice given to you on October 21, 1991.

QUESTION


The District proposes to enter into a contractual arrangement with Mr. Chester E. and Vida L. Finley concerning groundwater exploration and development on their property.  If the groundwater exploration proves successful, the District would drill production wells and pay the Finleys for the water produced.  Furthermore, the District would purchase some acreage and guarantee water service to any future subdivision of the Finley property.  The official in question, Director Addy, is involved in various  business arrangements with the son of Chester and Vida Finley, Bob Finley, who has a beneficial interest in the subject property.


May Director Addy participate in the discussions and the final decision regarding the proposed contractual arrangement between the District and the Finleys?  

CONCLUSION


Director Addy may not participate in any of the District's decisions concerning groundwater exploration and development on the Finleys' property.  Participation in government decisions includes discussions, voting, committing an agency to a course of action, determining not to act, entering into a contractual agreement on behalf of the agency, or using one's official position to influence the decision in any way.

FACTS


As noted above, the decision involves the District's proposal to enter into a contractual relationship with Chester E. and Vida L. Finley concerning groundwater exploration and development on their property.  The property consists of approximately 180 acres which is located on El Pomar Road in San Luis Obispo County, California.  If the groundwater exploration proves successful, the District would drill production wells and pay the Finleys for the water produced.  The District would pay the Finleys approximately $40 for each acre foot of water produced with an annual minimum amount.  The rate of payment per acre foot would be adjusted annually pursuant to the California Consumer Price Index and changes in the District's water rates.  The payment period would be 30 years, and payments over that 30 year period could exceed a total of $1,000,000.  The District also proposes to acquire 4 acres of the Finley property at fair market value.   Finally, the proposal also provides that the District would guarantee water service to any future subdivision of the Finley property, provided that service to any such subdivision would not involve more than 30 meters.  


Director Addy has no economic interest in the Finley property.  He has no business relationships with either Chester or Vida Finley.  He does, however, have various business arrangements with the Finleys' son, Bob Finley, who has a current beneficial interest in the subject property.


Director Addy is a general partner with Bob Finley, and two other general partners, Robert Markwith and Don Young, in a partnership called FYMA Associates.  Each general partner has a 25% interest in the general partnership.  The only investment of the partnership is a piece of improved real property on which is situated the Main Street Grill Restaurant in Templeton, California.


Director Addy is a general partner with the Young/Finley Corporation, of which Bob Finley is a 50% shareholder, and one other general partner, Robert Markwith, in a partnership called Main Street Associates.  Addy and Markwith each have a 25% interest and the Young/Finley Corporation holds a 50% interest in the general partnership.  The only investment of the partnership is a restaurant known as the Main Street Grill.  Bob Finley is personally involved in the management of the restaurant.  This partnership pays rent on the restaurant building to the other partnership, FYMA Associates.


The shareholders in the Young/Finley Corporation are Bob Finley and his spouse (50%) and Don Young and his spouse (50%).  The corporation owns a restaurant in San Luis Obispo, manages a restaurant in Templeton, and has a 50% partnership interest in the Main Street Grill Restaurant. The corporation is run like a partnership.  Bob Finley is its president.  


Director Addy and Robert Markwith loaned the Young/Finley Corporation $10,000 each.  The loan is evidenced by a promissory note and an option agreement.  If Director Addy and Robert Markwith elect to exercise their options, they may convert their loan amounts to shares in the Young/Finley Corporation at some future time.  Bob Finley also personally guaranteed the loans.

ANALYSIS


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


As a director of the Templeton Community Services District, Edward Addy is a "public official" as defined in the Act.  (Section 82048.)  Thus, he may not make, participate in making or use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  


Making or participating in making governmental decisions has been interpreted broadly in furtherance of the goals of the Act, and includes voting, making an appointment, committing an agency to a course of action, entering into a contractual agreement on behalf of the agency, determining not to act, negotiating, advising or making recommendations to the decision-maker.  In addition, where a public official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the official's agency concerning a governmental decision, the official is considered to have used his official position to influence the decision.  (Regulations 18700 and 18700.1.)  For example, if Director Addy was required to disqualify himself from participating in the decisions in question herein, he would not be able to participate in any of the discussions as well as in the final vote.

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family

 or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103 (a)-(d).


In other words, before a conflict of interest can arise requiring disqualification of a public official, an economic interest of the official must be affected by the decision.  According to subdivision (c) of Section 87103, where an official makes a loan to another person, the person becomes a source of promised income for the full amount of the loan until the loan is repaid.

  Further, the promise to repay the loan continues as long as a sufficient amount of the loan remains outstanding.

Thus, in the situation you presented, the Young/Finley Corporation, is a source of income to Director Addy for the balance of the $10,000 Director Addy loaned to the corporation, and a potentially disqualifying "economic interest."  Because Bob Finley personally guaranteed the $10,000 loan, he too is a source of income to Director Addy and a potentially disqualifying "economic interest."  Consequently, Director Addy may not participate in any governmental decision if he knows or has reason to know the decision will have a reasonably foreseeable material financial effect on Bob Finley.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be reasonably foreseeable, the effect of a decision must be more than a mere possibility, however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)  There is no question under the facts presented here that any decision by the District concerning groundwater exploration and development on the Finleys' property will have a financial effect on Bob Finley who has a current beneficial interest in his parents' property which is the subject of the District's decision.  That being the case, the next issue for our consideration is whether the financial effect of the District's decisions on Bob Finley is material.


Whether the financial effect of a decision is material depends on the specific circumstances of each decision.  For example, where a source of income to the official is "directly involved" in a decision before the District, Regulation 18702.1(a) provides that the effect of the decision on the source of income is deemed material and disqualification is required.  A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:  (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  Based on the facts you have provided, neither Bob Finley nor a business entity of Bob Finley's is directly involved in the District's decisions in question.


Where a source of income is an individual who is not directly before the District, but may be indirectly affected, Regulation   18702.6 applies:


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:


(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


Since the decision herein will affect Bob Finley's real property interest, and not a leasehold interest, we use  Regulation 18702.3 to determine whether the reasonably foreseeable effect of the District's decisions will be material with respect to Bob Finley.  I have enclosed a copy of the regulation for your convenience.  It provides monetary standards for determining materiality.  Those standards state the decision will be material if it is reasonably foreseeable that the financial effect of the decision will be $10,000 or more on the fair market value of the real property interest, or will affect the rental value of the property by $1,000 or more per 12 month period.  (Regulation 18702.3; Hallinan Advice Letter, No. A-90-276.)


Based on the information you have provided, it would appear that the financial effect of the District's decisions on the Finleys' property will be material.  Thus Director Addy may not participate in any of the District's decisions concerning groundwater exploration and development on the Finleys' property.

