




September 13, 1991

Colleen McAndrews

Simmons and McAndrews

1441 Fourth Street

Santa Monica, CA  90401






Re:  Your Request for Advice







Our File No. A-91-403

Dear Ms. McAndrews:


You have requested advice on behalf of Ms. Susan Steinhauser under the conflict-of-interest disclosure provisions of the Political Reform Act (the "Act").

FACTS


According to the information provided in your letter of August 22, 1991, Ms. Steinhauser has been appointed to the Los Angeles City Fire and Police Pension Board.  Her appointment was confirmed by the Los Angeles City Council on August 14, 1991, and she now has to file a Statement of Economic Interests, Form 730, within 30 days of assuming office.  In addition, under the new Los Angeles City Ethics Ordinances, Ms. Steinhauser is required to file an addendum to the Form 730 disclosing additional information.


One of the interests which Ms. Steinhauser may be required to disclose under the Act is the interest of her spouse, Daniel Greenberg, in a testamentary trust established upon his father's death in 1975.  The trust was established with three principal parts.  Two parts have already been distributed to Mr. Greenberg and his brother, free of trust.  The third part remains in trust for Mr. Greenberg's stepmother.  It is this third part which is the focus of your advice request.


Under the terms of the trust, Mr. Greenberg receives no income and has no right to principal.  His stepmother is the life income beneficiary.  She also has the right to receive the trust corpus for medical or necessary living expenses, at the trustees' discretion, in the amount of $25,000 per year.  Mr. Greenberg has a remainder interest in his stepmother's trust contingent upon surviving his stepmother.  If he fails to survive, and is without issue, his share of the trust will be paid to his brother.  Mr. Greenberg is currently 51 years old and has no issue.


You are uncertain of the age of the life income beneficiary, but estimate that she is eight to twelve years older than Mr. Greenberg.  You state that his current life expectancy, using gender-based tax annuity tables, is approximately 24.7 years.  The approximate life expectancy of his stepmother is 21 years.


Mr. Greenberg is the trustee of his stepmother's trust, and Ms. Steinhauser has reported the trustee fees as income.  Furthermore, because Mr. Greenberg received his one-third interest in the initial trust outright, assets owned by Mr. Greenberg include the same assets held by the trust.  Therefore, both the trust and all of its assets will be disclosed on Ms. Steinhauser's Statement of Economic Interstice trust as a source of income to Mr. Greenberg and the assets as indirect business or property interests of Ms. Steinhauser.


However, if the same assets are required to be disclosed a second time, as assets owned by the trust, you are concerned about the privacy interests of Mr. Greenberg's stepmother.  Your concern is based upon the additional and more detailed disclosure which would then be required under the Los Angeles Ethics Ordinance.  You have indicated that the Los Angeles Ethics Ordinance requires more precise disclosure of the value of investments and real property interests.  For example, the ordinance requires that investments or interests between $10,000 and $99,999 be disclosed rounded to the nearest ten thousand.  Additionally, the ordinance requires that separate property income be disclosed.


Mr. Greenberg and Ms. Steinhauser have entered into a prenuptial agreement.  You have not provided us with a copy of this agreement, but according to your letter, all of Mr. Greenberg's separate property assets, as well as the income therefrom, have been kept separate during the marriage and remain his separate property.  This includes any interest which Mr. Greenberg has in the trust for his stepmother.

QUESTIONS, CONCLUSIONS AND ANALYSIS


You have indicated that Ms. Steinhauser, a public official, is required to file a Statement of Economic Interests, Form 730.  A public official who files Form 730 is required to disclose reportable investments, business positions, interests in real property and income which may foreseeably be affected materially by any decision made or participated in by that public official by virtue of his or her position.  (Section 87302.)


Under the Act, reportable investments and interests in real property include indirect investments and interests.  An investment or interest in real property is "indirect" if it is owned by the spouse or dependent child of the public official, by an agent on behalf of the public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 

10-percent interest or greater.  (Section 87103.)


Therefore, unless otherwise exempted from disclosure, any investments or interests in real property held by a trust in which Ms. Steinhauser's spouse has a beneficial interest of 10 percent or more are indirect investments and real property interests of Ms. Steinhauser.

QUESTION


Does the life beneficiary's right to receive principal meet the criteria of Regulation 18234(c)(2)(B)(1)?

CONCLUSION


The life beneficiary's right to receive principal is sufficiently limited and is not exempted by Regulation  18234(c)(2)(B)(1).

ANALYSIS


Regulation 18234 provides, in part, that an official has a interest in real property and investments held by a trust if the official is a beneficiary of the trust and



(A)  Presently receives income; or


(B)  Has an irrevocable future right to receive income or principal.  For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable and:


1.  No powers exist to consume, invade or appoint the principal for the benefit of beneficiaries other than the filer or if there are such powers they are limited by an ascertainable standard relating to the health, education, support or maintenance of said beneficiaries; or


2.  Under the terms of the trust, no one else can designate the persons who shall possess or enjoy the property or the income therefrom.





Regulation 18234(c)(2).


According to the information provided, the principal can be invaded for the benefit of Mr. Greenberg's stepmother, who is a beneficiary "other than the filer."  However, under subdivision (c)(2)(B)1., even if there is a power to invade principal, the official still has a reportable interest if the power to invade is limited by an "ascertainable standard relating to the health, education, support or maintenance of said beneficiaries."  


Here, the power to invade is limited to medical needs or necessary living expenses and is limited to $25,000.  Specifically, according to the order for preliminary distribution provided, the power to invade trust corpus for the benefit of the life beneficiary is limited as follows:

In the event that ...[the life beneficiary]...is in need of additional funds for medical, hospital, dental, nursing or like services, or for necessary living expenses, and in the judgment of the Trustees the distribution from income...is insufficient for this purpose when considered in conjunction with the other income, if any, which ...[the life beneficiary]...may then be receiving, the Trustees shall have the sole and exclusive discretion to pay to...[the life beneficiary]..., from time to time, such amounts of the corpus...as they deem necessary or appropriate; provided, however, that such discretionary payments out of the corpus shall not exceed the sum of Twenty-five Thousand Dollars ($25,000) in any 12-month period.





Order of Distribution \5.1.1.


Thus, under the terms of the trust, the power to invade principal extends to necessary living expenses as the trustees, in their exclusive discretion, deem "necessary or appropriate."  We have previously advised that a power to invade principal "as necessary for the proper support, care and maintenance of the decedent's wife and sister" did not limit the trustee's discretion to an ascertainable standard.  (Van de Kamp Advice Letter, No. A-88-169.)  The limitations imposed on the trust in question seems similar to those set forth in the Van de Kamp letter.  It does not appear that, standing alone, the "necessary or appropriate" limitation would qualify as an "ascertainable standard." 


However, this trust imposes an additional limitation upon invasion of the corpus in that any such invasion cannot exceed $25,000 in a 12-month period.  We have previously advised that a power to invade limited to 2-percent of the principal or $10,000 per calendar year, whichever is greater, does not constitute an unlimited power to invade principal and is not sufficient, by itself, to exempt a trust from disclosure under Regulation 18234.  (Van de Kamp, supra.)  In the same vein, the power to invade corpus in the trust before us is not unlimited, but extends only to a maximum of $25,000 per year.


Therefore, we conclude that provisions of the trust relating to the power to invade trust principal do not fall within the exemption set forth in Regulation 18234(c)(2)(B)1.

QUESTION


Is the actuarially speculative nature of his interest speculative enough not to require disclosure?

CONCLUSION


The fact that the actuarial information provided suggests that Mr. Greenberg's anticipated lifespan is not significantly greater than that of his stepmother is not a sufficient basis to exempt the trust assets from disclosure.

ANALYSIS


You have suggested that if the public policy goal of limiting disclosure of future interests is based on the speculative nature of such interests, the actuarially-speculative nature of Mr. Greenberg's interest in his stepmother's trust may be grounds for exempting the trust from disclosure.  You note that in the Van de Kamp letter referred to above, in describing the circumstances permitting exemption of a beneficiary's interest under Regulation 18234(c)(2)(B), stated:  "In either of these two situations, the beneficiary may never receive his or her share of the trust principal or income because of circumstances beyond his or her control.  Thus, the beneficiary's interest in the trust is too speculative to require disclosure."


However, we have generally declined to extend the exemption form disclosure beyond that set forth in the regulation.  For example, in a follow-up letter to the Commission, Mr. Van de Kamp provided additional factors in asking that we reconsider a second trust which we deemed a reportable interest.  (Van de Kamp Advice Letter, No. A-88-233 ("Van de Kamp 2").)  One of those factors was that he might die before his mother, in which case he would receive nothing.  However, we advised that this factor was not sufficient in that it did not grant an unlimited power to invade principal or a power to change beneficiaries.  


In any event, we decline to base an exemption upon the relative actuarial lifespan of the life and remainder beneficiaries.

