




April 10, 1992

Jeffrey A. Goldfarb

Assistant City Attorney

City of Irvine

Bank of the West, Suite 1400

611 Anton Boulevard

Costa Mesa, CA  92628-1950

Jim Sutton

NIELSEN, MERKSAMER, 

  PARRINELLO, MUELLER & NAYLOR

591 Redwood Highway, #4000

Mill Valley, CA  94941






Re:  Your Request For Advice







Our File No. A-91-412

Dear Mr. Goldfarb and Mr. Sutton:


You have requested advice on behalf of Irvine City Councilmember Art Bloomer concerning the application of the conflict-of-interest provisions of the Political Reform Act (the "Act").   The following advice is based upon the facts provided in your letters of August 22, 1991 and April 6, 1992.

QUESTION


Councilmember Bloomer owns stock in a building company which is a co-applicant for approval of a residential real estate development project.  May Councilmember Bloomer participate in any decisions regarding the residential real estate development project?

CONCLUSION


Councilmember Bloomer may not participate in
any decisions regarding the residential real estate development project since such decisions will have a material effect on the building company under the standards set forth in Regulation 18702.2(a)(1).

FACTS


The facts which you have provided are as follows:  A building company and a developer are co-applicants before the Irvine City Council for approval of a residential real estate development project.  Councilmember Bloomer owns stock valued between $1,000 and $10,000 in the building company; the stock is traded on the New York stock exchange.  The approval of the project will increase the revenues of the building company by $250,000.


The city council will consider the application at the April 14, 1992 meeting.

ANALYSIS

Foreseeable Financial Effect On Economic Interests


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  



An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, . . . on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *





Section 87103.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817.)  


Councilmember Bloomer has an investment of between $1,000 and $10,000 in the building company.  The city council's decision regarding approval of the project will foreseeably affect the building company.

Materiality


The crux of your request is whether the councilmember's decision will have a material effect upon his economic interest.  In order to determine if a decision's effect is material, it must first be determined whether (1) the public official's economic interest is directly involved in the decision and (2) the effect of the decision is material under Regulation 18702.1.  If the official's economic interest is not directly involved in the decision, or the effect of the decision is not material under Section 18702.1, then it must be determined whether the decision is material under the appropriate regulation in Sections 18702.2 through 18702.6.  (Regulation 18702(a)(1).)


Since the building company is a co-applicant before the city council, it is directly involved in the decision (Regulation 18702.1(b).)  Pursuant to Regulation 18702.1(a)(2), where the business entity's stock is traded on the New York Stock Exchange, the effect is material under this analysis if the councilmember has a direct or indirect investment in the entity of $10,000 or more.  Since Councilmember Bloomer has an investment of less than $10,000 in the building company, the decision is not material under this analysis.  


However, as stated in Regulation 18702(a):


If the official's economic interest is not directly involved in the decision, or the effect of the decision is not material under Section 18702.1, then it must be determined whether the decision is material under the appropriate regulation in Sections 18702.2 through 18702.6.


Regulation 18702.2 is the appropriate regulation to determine materiality for business entities.  Since stock in the company is traded on the New York Stock Exchange, the effect of the decision is material if:


(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in expenditures must be $250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.


Since you have stated that approval of the project by the city council will increase the revenues of the building company by $250,000., Councilmember Bloomer may not participate in any decisions regarding the residential real estate project and the building company.


If you have any further questions regarding this matter please contact me at (916) 322-5901.






Sincerely, 






Scott Hallabrin






Acting General Counsel






By:
Jill R. Stecher







Counsel, Legal Division
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