September 23, 1991

George Tindall

City of Garden Grove

11391 Acacia Parkway

P.O. Box 3070

Garden Grove, CA  92642






Re:
Your Request for Advice


Our File No. A-91-414

Dear Mr. Tindall:       


This is in response to your letter requesting advice on behalf of Garden Grove City Councilmember and member of the Garden Grove Agency for Community Redevelopment, J. Tilman Williams regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTION


May Councilmember Williams participate in decisions concerning a proposed amendment of the city redevelopment plan to include additional territory if the councilmember has multiple property interests in and around the redevelopment area?

CONCLUSION


Since Councilmember Williams has multiple property interests inside and within 300 feet of the redevelopment area, Councilmember Williams may not participate in any of the decisions relating to the amendment of the redevelopment project area.  

FACTS


Councilmember J. Tilman Williams is a member of the Garden Grove City Council and a member of the Garden Grove Agency for Community Redevelopment ("RDA").  The city council and RDA are currently considering amending the redevelopment project to include new territory spread throughout the jurisdiction.  In addition the agencies will be considering adding new projects to the list of public improvements planned for the redevelopment area and revising the financial terms of the redevelopment plan.  Specifically you anticipate the following questions to come before the councilmember's agencies:


1.  The city council will consider the adoption of a resolution calling for a joint public hearing on the proposed redevelopment plan amendment and the final environmental impact report (the "EIR") for such plan amendment.  


2.  The city council will consider the adoption of a resolution to authorize the use of RDA's low and moderate income housing funds outside of the amended project area.


3.  The city council will consider the adoption of a resolution and ordinance approving the redevelopment plan amendment, and adoption of a resolution certifying the final EIR.


4.  The RDA will discuss what territory is to be included in the amended project area, with separate discussion for specific areas (the Harbor Boulevard Properties, the Garden Grove Boulevard Properties, the Westminster Boulevard Properties, and the other scattered properties).


5.  The RDA will consider the adoption of a resolution to establish the last equalized real property assessment roll as the base year for areas to be added to the project area, and authorization of transmittal of documents to affected taxing agencies.


6.  The RDA will consider the adoption of a resolution approving a preliminary report for the proposed redevelopment plan amendment and preliminary report and draft redevelopment plan to affected taxing agencies, county officials and the city planning commission.


7.  The RDA will hold a public hearing on the draft EIR to receive public comment.


8.  The RDA will consider the adoption of a resolution calling for a joint public hearing on the proposed redevelopment plan amendment and the final EIR, and adoption of a resolution to authorize the use of the Agency's low and moderate income housing fund outside of the amended redevelopment project area.


9.  The RDA will consider the adoption of a resolution approving Agency responses to the report of the fiscal review committee and authorizing transmittal to the chair of the fiscal review committee.


10.  The RDA will discuss the approval of the RDA report to the city council on the redevelopment plan amendment and authorizing the transmission of such document to the city council.


11.  The RDA will consider the adoption of a resolution approving the redevelopment plan amendment and certifying the final EIR.


You have asked whether Councilmember Williams may participate in these decisions before either the city council or RDA.  You stated that Councilmember Williams has numerous economic interests in and around the redevelopment project area.  


1.  Councilmember Williams is the 100% owner of Satellite Financial, a real estate and insurance brokerage business that is located in the redevelopment area.


2.  Satellite Financial receives commission income from sales of real property and insurance from persons in the existing project area and in the area to be added.  


3.  Councilmember Williams also owns the property and building that Satellite Financial uses as its office in the existing project area.


4.  Councilmember Williams owns three other pieces of real property located in the existing project area which are leased to businesses and generate income.


5.  Councilmember Williams owns two pieces of real property located outside, but adjacent to, the existing redevelopment area and within 300 feet of territory to be added to the project area.  These properties are leased to residential users.


6.  Councilmember Williams owns his personal residence which is approximately 100 feet from the existing project area.

ANALYSIS


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include members of both the Garden Grove City Council and the Garden Grove Agency for Community Redevelopment.


Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(a) - (d).


According to your facts, Councilmember Williams has a variety of economic interests which may be foreseeably and materially affected by the decisions of these agencies.  First, Councilmember Williams is the 100% owner of Satellite Financial, a real estate and insurance firm which receives commission income from persons in the project area.  Moreover, the councilmember owns the property on which his business is situated.  The business and property are located within the redevelopment project area.


The councilmember also owns three other parcels in the redevelopment project area, all of which are leased for business purposes.  Thus, in addition to the property interests themselves, the councilmember receives income from the tenants.  Finally, the councilmember owns three parcels within 300 feet of the redevelopment area, two are rented out for residential purposes, and one is used as his principal residence.  The councilmember also receives income from the two residential tenants.  Each of the pieces of real property the councilmember owns and each source of income to the councilmember is a potentially disqualifying economic interest.  Where any one economic interest of the councilmember will be foreseeably and materially affected by a decision, the councilmember may not participate in the decision.  


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Commission (1987) 196 Cal.App.3d 938; In re Thorner (1975) 1 FPPC Ops. 198.)  


The anticipated result of any redevelopment project is to increase the property values and improve the business climate within and near the redevelopment project area.  The very nature of redevelopment projects has led the Commission to find that it is reasonably foreseeable that there will be a financial effect on real property values and business interests located within or near project areas.  (In re Ogelsby (1975) 1 FPPC Ops. 71; Armento Advice Letter, No. A-90-499.)  


However, the councilmember is only required to disqualify himself from the decision if the foreseeable effect on the councilmember's economic interests is also material.  The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  (Regulation 18702.)  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official's economic interest.  


Regulation 18702.1(a)(3)(D) applies specifically to redevelopment decisions.  The regulation provides that a decision's effect on an official's real property is deemed to be material and disqualification is required if: 


(D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.

