




November 22, 1991

Geoffrey C. Fors

769 Pacific Street

Monterey, California  93940






Re:
Your Request for Informal Assistance

Our File No. I-91-417

Dear Mr. Fors:


You have requested advice concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act")  on behalf of a member of the board of the Monterey Peninsula Airport District, other board members and the officers of the district.  We have received a separate request for informal assistance by the counsel of the district on behalf of the other board members.  Consequently, the following advice is limited to the board member you represent, based upon the facts provided in your letter and upon two telephone conversations with you.


Since there are no pending governmental decisions and you have not provided us with the name of the board member on whose behalf you are seeking our advice, we are treating your letter as a request for informal assistance.  Please note that the Commission's jurisdiction is limited to the provisions of the Act.  Other provisions of the law which may be applicable to your facts such as Government Code Section 1090 are outside the jurisdiction of the Commission.

QUESTION


If a board member manages property leased to his brother's business, does this create an economic interest for the

board member that may trigger conflict of interest for the member? 

CONCLUSION


Under the facts presented, the board member's management of his brother's commercial lease would create an economic interest for the board member that could trigger disqualification with respect to decisions affecting the lease or the leasehold property.

FACTS


The Monterey Peninsula Airport District owns and operates the Monterey Peninsula Airport and leases property at the airport to private tenants.  In 1985, a parcel owned by the district was leased for $795 a month to a business owned and operated by the brother of a member of the board of directors of the district.  The brother subsequently built a warehouse on the property.  The long-term lease was issued in the brother's name doing business as "Searle Electric."  Several years after the lease was entered into, the lessee was incarcerated and unable to run the business.  


At the present time, the board member has power of attorney for his brother.  In that capacity, he has subleased a portion of the property to a third party business for $400 a month.  The third party operates a masonry business and has a month-to-month tenancy.  The board member forwards the sublessee's rent money plus an additional amount from the board member's own funds to cover the balance of the rent to the district in order to preserve his brother's leasehold interest.  The board member receives no compensation, nor owns any investment interest in his brother's business, as a result of his managerial activities.  However, he uses part of the warehouse to store personal goods and to operate a volunteer drug prevention program.


The lessee is no longer incarcerated, but continues to be incapacitated.  Thus, the board member continues to manage the brother's affairs.

ANALYSIS

Conflicts of Interest


Section 87100 prohibits any public official from making, participating in making, or in any way attempting to use the official's position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  The board member of the Monterey Peninsula Airport District is a public official within the meaning of the Act. 


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(d), emphasis added.


Pursuant to Section 87103, a public official may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the business entity which he or she manages. 


In this situation, the board member's activities as an unpaid manager, based on the information provided, gives rise to an economic interest.
Under the Act, irrespective of whether an official receives compensation from a business entity, if an official holds a position of management with the business entity the official is required to disqualify himself or herself from any decision of the district which could foreseeably have a material financial effect on the business entity.  (Section 87103(d); Isenberg Advice Letter, No. I-91-267.)  


Section 82005 defines "business entity" as an organization or enterprise operated for profit.  According to your letter and subsequent conversations with you, the airport district entered into a commercial contract with the board member's brother doing business as "Searle Electric."  In managing his brother's business activities, the board member apparently seeks to preserve his brother's leasehold interest in order to preserve the business entity.  The entity which is pertinent here for conflict-of-interest purposes, therefore, is a business entity within the meaning of the Act.

Foreseeability


An effect is considered reasonably foreseeable if there is substantial likelihood that it will occur.  Certainty is not required; however, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Comm.  (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict-of-interest.  (Witt v. Morrow, supra at 823.)  Whether an effect is foreseeable, must be determined on a case-by-case basis.  However, for purposes of our general discussion, we assume that decisions of the airport district may foreseeably affect airport tenants. 

Materiality


Since we were not provided specific facts by which to determine how the board member's economic interests may be affected by a governmental decision, the following is a general discussion regarding materiality and disqualification.  Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, Regulations 18702.2 to 18702.6 apply to determine whether the effect of the decision is material.


Regulation 18702.1(b) provides that the effect of a governmental decision on a business entity in which a public official has an economic interest is deemed to be material if the business entity is directly involved in the decision before the agency.  The business entity would be directly involved in a decision before the airport district if the entity:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b)(1)(2)(3).


The board member's disqualification would also be triggered if the business entity were affected indirectly by a decision of the airport district.  Whether the indirect effect of a decision is material depends on the financial size of the business entity.  Regulation 18702.2 provides different thresholds of materiality for the following:


1.  Business entities listed on the New York Stock Exchange or the American Stock Exchange, or business entities on the Fortune Magazine Directory of the 500 largest U. S. industrial corporations or the 500 largest U. S. nonindustrial corporations.  (Regulation 18702.2(a) and (d).)


2.  Business entities listed on the National Association of Securities Dealers National Market List or any business entity with net tangible assets of at least $18,000,000 and pre-tax income for the last fiscal year of at least $2,500,000.  (Regulation 18702.2(b) and (e).)


3.  Business entities not fitting the requirements of (a) or (b) but which are listed on the Pacific Stock Exchange or qualify for public sale in California and are listed on the Eligible Securities List maintained by the California Department of Corporations.  Or, business entities with net tangible assets of at least $4,000,000, and had pre-tax income for the last fiscal year of at least $750,000, with net income from that period of at least $400,000.  (Regulation 18702.2(c) and (f).)


4.  For any business entity not covered in one of the categories set forth above, Regulation 18702.2(g) governs.


For a relatively small business entity, Regulation 18702.2(g) provides that the effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, if subdivision (g) is the appropriate standard, the board member may not participate in a decision that could foreseeably increase or decrease the gross revenues, assets or liabilities of the business entity by $10,000 or more, or increase or decrease expenses by $2,500.


You have not provided facts to determine whether such effects from a governmental decision are foreseeable.  This determination is necessary in order to decide whether the board member would have a conflict-of-interest with respect to the indirect effects of a governmental decision.  You should consult Regulation 18702.2 in order to determine whether there is an indirect material financial effect on a business entity which may affect the board member.  Please note that Section 87302 requires a public official to report "business positions."  The board member, therefore, may have additional reporting responsibilities under the Act.


You have also stated in your letter that the board member operates a volunteer nonprofit part-time drug prevention program on the premises.  If the program leases space on other than a month-to-month basis, the board member may also have an interest in the property based upon the leasehold.  (Section 82033; Regulation 18233.)  The materiality of a decision affecting a leasehold interest in real property is determined according to Regulation 18702.4, which provides as follows:

