SUPERSEDED BY 18702.1 (a)(4)
October 9, 1991 

Honorable Kenneth E. Friess

Mayor

San Juan Capistrano

32400 Paseo Adelanto

San Juan Capistrano, CA  92675

Re:  Your Request For Informal Assistance

Our File No. I‑91‑422

Dear Mayor Friess:

This is in response to your letter requesting advice as Mayor of San Juan Capistrano concerning your duties under the conflict‑of‑interest provisions of the Political Reform Act ("Act").  You have specifically requested informal assistance with respect to your questions.

QUESTION

Does your ownership of a condominium as a tenant‑in‑common with your adult son create an economic interest in your son which will require you to disqualify yourself from participating in decisions concerning a developer which contracts for services with your son's employer?

CONCLUSION

According to your facts you do not have an economic interest in your son which will require your disqualification under the Act.

FACTS

You are the mayor and a city councilmember in the City of San Juan Capistrano.  The city council will be considering a proposal for an 87‑lot residential development proposed by Concorde Development, Inc. ("Concorde").  Concorde served an inverse condemnation action against the city in response to the city council's previous denial of a prior development application which Concorde sought for the same property.  The law firm of Nossaman, Guthner, Knox & Elliott (the "firm") represents Concorde and represented Concorde in 1989 and 1990 before the planning commission and city council in connection with the prior development application.  The project would require a general plan amendment, zone change, and subdivision map.

Your son is an attorney employed by the firm as of September, 1990.  He is an associate in the firm and will not be eligible for a partnership for seven years under the firm's policies.  On June 25, 1991, you, your spouse and your son acquired a condominium located in the City of Irvine as tenants‑in‑common.  You and your spouse made a $30,000 gift to your son to assist him in acquiring his interest.  Your son paid closing costs, and will pay the principal, interest, tax, insurance and other necessary payments related to the condominium.  You and your spouse own 80% of the condominium and your son the remaining 20%.  The note and deed of trust on the condominium in the amount of approximately $102,000 has been signed by you, your spouse and your son as Obligors and Trustors, respectively.  

ANALYSIS

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include a member of the San Juan Capistrano City Council.

Section 87103 provides:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.

Your facts do not involve investment interests in, or positions with any business entity that will be potentially affected by the decisions in question.  (Section 87103(a) and (d).)  An "investment" is defined in Section 82034 as follows:

"Investment" means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  

Section 82005 defines "business entity" as any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.  Thus, if the development of the property in question would result in any business entity in which you are a director, officer, partner, trustee, employee or in which you have an investment interest of $1,000 or more losing income, you may have a conflict of interest.  (See e.g., Wilson Advice Letter, No. A‑90‑141.)  

Moreover, your condominium is located in another jurisdiction and is not a property interest that will require disqualification. (Section 87103(b).)  You stated that you provided a gift to your son to assist him in purchasing his interest in the condominium.  Gifts to and from your son do not create an economic interest in your son.  (Section 87103(e); Section 82028(b)(3).)  If you had loaned funds to your son for his share of the condominium, our advice would be different.  While the loan itself would not be income to you for purposes of the Act, the payments made on the loan by your son would be disclosable and potentially disqualifying income.  (Flick Advice Letter, No. A‑84‑248.)  

Finally, you may still be disqualified if a decision will result in your personal expenses, income, assets, or liabilities, or those of your immediate family, increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  "Immediate family" is defined in Section 82029 as the official's spouse and dependent children.  A child is considered a "dependent child" for purposes of the Act if the child is under l8 and the elected official is entitled to claim the dependent child as such for income tax purposes.  (Tremlett Advice Letter, No. I‑89‑386.)  Thus, Regulation 18702.1(a)(4) would not apply to the personal expenses, income, assets, or liabilities of your adult son.  (See also, Smith Advice Letter, No. I‑89‑541.)  

If you have any further questions regarding this matter, please feel free to call me at (916) 322‑5901.\

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  John W. Wallace

Counsel, Legal Division
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