

March 2, 1992

Marcia Godwin

City of Chino

P.O. Box 667

Chino, CA  91708-0667



Re:  Your Request for Advice




Our Advice No. I-91-428

Dear Ms. Godwin:


You have requested advice concerning the consultant disclosure provisions of the Political Reform Act (the "Act").

QUESTION


In your letter, you presented various contract scenarios between consultants and the City of Chino.  For each scenario,  you are asking if the contractor is a "consultant" under the Act.

CONCLUSION


Since you did not provide specific information on the duties or responsibilities of each contractor, we are unable to give you specific advice whether the contractor is deemed a "consultant" under the Act.  As a result we will treat this request as one for informal assistance.  We can, however, provide you with previously issued advice letters which may address the same or similar questions and can be of guidance to you.  

ANALYSIS


Section 87300 requires every agency to adopt and promulgate a conflict of interest code.  A conflict of interest code is a set of rules or regulations which specifically designates positions within the agency which make or participate in the making of decisions which may foreseeably have a material effect on any financial interest.  For each enumerated position, the code must set out the specific types of investments, business positions, interests in real property and income which are reportable.  

(Sections 82014, 87302).


The term "designated employee" includes any officer, employee, member or consultant of any agency involved in the making or participating in the making of decisions which may foreseeably have a material effect on any financial interest.

(Section 82019, emphasis added.)


A "consultant" is a natural person who provides, under contract, information, advice, recommendation or counsel to a state or local government agency.  (2 Cal. Code of Regs. Section 18700(a)(2).)  The term "consultant" does not include a person who:


(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation or counsel independent of the control and direction of the agency or any agency official, other than normal contract monitoring, and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.



Regulation 18700(a)(2)(A)(B).


The term "natural person" is used in Regulation 18700 to clarify that corporate entities do not file statements of economic interests.  A consultant is not the corporate entity but rather the natural person within the entity who provides the consulting services.  It is this person who must file a statement of economic interests.


In In re Maloney, (1977) 3 FPPC Ops. 69, the Commission further explained:

Our regulation defining the term "consultant" ...excludes a person who does no more than provide advice, information, recommendation or counsel to an agency and whose advice is provided independent of the agency's control or discretion.  2 [Cal. Code of Regs.] Section 18700(a)(2).  The preparation of surveys and engineering studies would appear to fall within this exclusion.  When performing these services, the county surveyor-engineer is not involved in any official decision making.  He is merely carrying out the terms of a contract just as any vendor of goods or services to the county might.  He is not subject to the control or discretion of the county when he performs his work, but is governed only by the provisions of his contract.



Id., supra, at 71 (emphasis



added).


Generally, individuals who prepare a product or perform services for a single specific matter are not the type of consultants required to be covered by a code, whereas consultants who provide more general assistance and advice to a government agency on an ongoing basis should be covered.  There may also be instances where a consultant provides recommendations or advice but there is significant intervening substantive review of the recommendations made by that consultant before submission to the final decision-maker.  Such an individual would not be participating in a governmental decision.  


When an agency determines that a contractor is a consultant, the consultant is not only subject to the disclosure provisions of the agency's conflict of interest code but is also subject to the Act's disqualification provisions.


Since the information provided on each consultant is vague, we are unable to give you specific advice.  For instance, the  summaries did not describe in sufficient detail the duties and responsibilities of each consultant or describe the types of decisions or recommendations anticipated.  The name of the governing body or final decisionmaker to whom such decisions or recommendations will be directed would have been helpful as well.  In addition, we did not get the names of the consultants being questioned.  Since we did not receive this specific information, we can only briefly address each of the scenarios in your letter and provide some guidance by directing you to an advice letter addressing similar issues.

City Manager's Office


1.  Attorney.  Provides legal expertise related to Federal Aviation Authority and Department of Airports policies and regulations.  


Response:  Government attorneys participate in the highest level of decisionmaking through their advice and counsel.  When a contract attorney provides advice and counsel to a government agency on an ongoing basis, the attorney is actually participating in the governmental decision making process similar to government attorneys.  (See, e.g., Albuquerque Advice Letter, No. A-85-244; Wilson, Advice Letter, No. A-91-217.)

Community Development (includes Planning, Redevelopment, and Economic Development)


1.  Community Development currently requires firms to submit financial disclosure statements (not Statements of Economic Interests) as part of all Requests for Proposals.  These RFPs include Environmental Impact Reports, Specific Plans, and other contracts bid as single, specific projects.  Are these types of contracts considered single projects with substantial intervening review or should Statements of Economic Interests be submitted?


Response:  The filing of financial disclosure statements with a request for proposal does not substitute for compliance with the Political Reform Act.  Should a contractor be deemed to be a consultant under the Act, a statement of economic interest would still be required.


Generally, when a consultant is retained to construct a specific project according to specifications of a plan and there are no deviations from the plan, that consultant is not a consultant under the Act.  (See, e.g., Clifford Advice Letter,

No. A-83-103.)  


In certain instances a consultant retained for a specific project may still be a consultant under the Act.  In the Davis Advice Letter, No. I-91-473, an architect was retained for the construction of a school.  The architect, among other things, determined the balance between the size of the project, the type of construction, and the quality of construction within the budgetary limitations of the agency, prepared schematic design studies and site utilization, provided advice and consultation with the client and assisted in obtaining permits and approvals.  In addition, the architect assisted in obtaining bids and awarding construction contracts.  In this respect, although the architect was retained for a specific project, i.e., the construction of a school, the architect was participating in decisions in much the same manner as an in-house architect would if the governmental agency had such an architect.


2.  Consulting Firm.  Prepared study on whether warehouse-type companies in the City of Chino were causing a negative or positive financial impact.  Included analysis of impacts on City infrastructure and City services required versus sales tax and other revenue.  Contract has been completed.


Response:  Not enough information has been provided regarding the study.  Since this contract has expired, this is no longer an issue. 


3.  Consulting Firm.  Pursues economic development opportunities upon referral of the City.  Firm interfaces with prospective new businesses regarding possible financial arrangements and the development process.  Contract is ongoing.


Response:  Again, there is not enough information for us to determine what these consultants are doing in pursuing economic development opportunities or interfacing with prospective new businesses. 


You have indicated, though, that this contract is "ongoing."  The Commission has generally held that consultants who interact directly with the decision-makers on an ongoing basis are doing more than rendering independent advice and recommendation and as such are consultants under the Act.  Such consultants would be subject to the Act's disclosure and disqualification provisions.  See Workman Advice Letter, No. I-87-078.


In several instances below, you have indicated that a particular contract situation is ongoing.  In each of those instances, the Workman advice letter may provide some guidance in analyzing whether they are "consultants" within the meaning of the Act.


4.  Property Appraisal Firm.  Appraises property that the City may be interested in acquiring.  Ongoing, payment varies depending on assignment.  


Response:   Again, not enough information is provided on the terms and duties of this contract, but since the contract is ongoing, the analysis described above under the Workman letter may apply.


5.  Consultant Firm.  Preparing Economic Development Strategy.  Includes strategy and how to implement.


Response:  Not enough information provided.  (But see, Fishburn Advice Letter, No. A-90-386).

